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PRIVATE INTERNATIONAL COURTS. 


Tue treaty of Washington received much indiscriminate praise, 
because it submitted to arbitration the claims of citizens of the one 
country upon the government of the other. The comments made 
by many newspapers showed that such arbitration was deemed in 
some quarters a novelidea. But in providing through that treaty 
mixed commissions to settle such claims, the United States was 
merely pursuing a policy which was adopted by the country in its 
infancy. The device of creating, by treaty or joint convention, 
such private international courts is, however, an American inven- 
tion; and American statesmanship has contributed to diplomacy no 
more beneficent idea. Other nations have as yet hardly made it 
their own, but the United States have practised it so long, and 
joined in so many such commissions with so many nations, that we 
may fairly hope its more general use in the future. Doubtless one 
reason why this method for peaceful adjustment of national liabili- 
ties has been employed in hardly any treaties except those to which 
the United States were a party, is, that nations seldom drift into 
war. When war does arise, one belligerent, at least, designedly 
seeks war rather than peace. The pretext does not generally state 
the true cause ; and it has proved convenient to have a good pretext 
always ready. The United States, however, have always desired 
peace, and sought to preserve it, unless, it may be, with Mexico. 
They have never raised issues merely as an excuse to fight. When 
grievances accumulated with another country, they have honestly 


sought to allay and settle them peacefully. Naturally, therefore, 
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arbitration became the national policy, and it has been steadily fol- 
lowed ever since the constitution was formed. The treaty of 
Washington is its most conspicuous instance, and also a real ad- 
vance; for, though the Washington commission is merely a court 
of private international law (so to speak), the Geneva commission 
calls to its bar two great nations, there to argue before it by counsel 
questions of national right which hitherto have been settled only 
by the shock of arms. Hitherto these international courts have 
had jurisdiction only over causes where the plaintiff was a private 
person and the defendant a nation. But now at Geneva both 
parties are sovereign powers. Such commissions are truly interna- 
tional courts ; but, until nations really fight for the ostensible object 
of war instead of some ulterior design, there is little reason to ex- 
pect many such commissions as the one now sitting at Geneva. 
It is not? however, unreasonable to anticipate, with the growth of 
commerce and the drawing of nations together in peaceful and in- 
cessant intercourse, that the merchants of the world will hereafter 
demand many such private international courts as the United States 
have been establishing at intervals for the last seventy-five years: 
As in a state an independent judiciary and fixed laws are the 
basis of sound trade between man and man, so is it between 
nations and individuals; and in this country these private inter- 
national courts already fill a conspicuous place. There are now 
sitting at Washington the Mexican commission, the Spanish com- 
mission, and the British commission. The Peruvian commission, 
if indeed it be not now sitting, and the Venezuelan commission, were 
very recently in session. Such tribunals have exclusive and final 
jurisdiction over claims of great magnitude. Their awards affect 
vast amounts of property, and are conclusive. Their practice and 
their decisions are fast creating a body of precedents in private 
international law, and settling upon a broad and just foundation 
general rules for determining national obligations in judicial pro- 
ceedings. The past three-quarters of a century had already accu- 
mulated something, but with the new birth of the nation in our last 
great revolution a rapid growth has come in this department of 
law. It is no longer a matter of merely curious study, but of 
practical utility, to observe what are the elementary principles 
of this branch of jurisprudence. 

The treaty with Great Britain in 1794 created one mixed com 
mission, to determine what river was meant in the treaty of 1783 
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by the St. Croix river ; a second, to ascertain the amount of com- 
pensation due British creditors for losses caused by impediments 
to the collection of debts contracted before the peace; and a third, 
to fix the compensation due American citizens for illegal captures 
of their vessels by British subjects. The treaty defines the powers, 
duties, mode of appointment, and organization of these commis- 
sions. Their awards are made conclusive both as to the justice 
and the amount of claims, and the contracting powers respectively 
guarantee their payment. This treaty established the first mixed 
commissions to which the United States was a party ; and they were, 
it is believed, the first regularly constituted private international 
courts ever established anywhere. Since that time the United 
States has negotiated twenty-six similar treaties, or joint conven- 
tions, as such instruments have been called when providing only 
for the adjustment of claims; and gradually the constitution, organi- 
zation, and procedure of such commissions is becoming systematic. 
The convention with Mexico in 1868 is in its material parts almost 
a copy verbatim of the convention with Great Britain in 1853. 
Such treaties were concluded with Great Britain in 1794, in 1822, 
in 1853, in 1863, and in 1871; with Spain in 1795, in 1802, in 1834, 
and in 1870; with France in 1803 and in 1831; with Denmark in 
1830; with Portugal in 1851; with Mexico in 1839, in 1848, and 
in 1868; with Peru in 1841, in 1862, in 1863, and in 1868; with 
Brazil in 1849; with New Granada in 1857; with Paraguay in 
1859; with Costa Rica in 1860; with Ecuador in 1862; with Col- 
ombia in 1864; with Venezuela in 1859 and in 1866. A mixed 
commission regularly organized, with an umpire, is provided in most 
of them, to whom certain claims, or classes of claims, or all un- 
settled claims, are referred. The details of their proceedings is to 
be found in the reports made when their work was done, and com- 
municated to Congress, and usually printed in the volumes of con- 
gressional documents or state papers. These commissions were 
not all equally able, nor managed uniformly well. A search among 
the files of the state department is often necessary to ascertain 
accurately what was done, and how it was done. But gradually 
the value of such tribunals has grown to be better appreciated, and 
the use of having its proceedings and decisions well reported better 
understood. The British commission of 1853 was organized at 
London. Mr. Hornby, the English commissioner, and Mr. Upham, 
the American commissioner, selected Mr. Joshua Bates of Lon- 
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don, as umpire. Mr. Thomas represented the United States, and 
Mr. Hannen, the Queen. The convention referred to the commis. 
sion all claims made on the respective nations by corporations, com- 
panies, and private individuals, citizens of the other country ; and 
it was found that the cases submitted greatly exceeded the number 
originally anticipated, and involved very varied principles of inter- 
national law. These cases, with the arguments of counsel, and the 
decisions of the commissioners and umpire, were reported in full 
to the respective governments; and the senate caused them to be 
published in 1856, for its own use, and printed an additional num- 
ber of copies for the use of the state department. This book is 
now very rare, but it is an exceedingly valuable collection of inter- 
national precedents. The high character of the commission, the 
able presentation of the cases brought before it, the wide range of 
subjects, and its unique character as the first and, as yet, only vol- 
ume of international law reports, give it great interest. Some 
of its cases are cited in Abbott’s National Digest. It is to be re- 
gretted that the book itself is seldom to be found in our law libra- 
ries, and is now almost unattainable ; for it marks an epoch, and 
may be said to date a new departure in this department of law. 
Among the eminent lawyers who appeared at the bar of this court 
may be mentioned Sir Hugh Cairns, Mr. Reverdy Johnson, and 
Doctor Phillimore. 

The constitution of such courts is, of course, determined by the 
instrument which creates them, but custom is gradually fixing their 
form. They usually consist of one or two commissioners appointed 
by the government of each nation, and an umpire selected by the 
commissioners jointly. Each government is represented by an 
agent, who takes general charge of all cases presented in behalf of 
his government and its citizens. The cases are prepared by special 
counsel, who sometimes are permitted to argue orally at the bar of 
the court, sometimes submit written arguments, and sometimes 
appear only by the agent of their respective governments. In 1865, 
the Department of State published certain rules “ which are sub- 
stantially those which have been adopted by commissions organ- 
ized under conventions between the United States and foreign 
governments for the adjustment of claims.” They set forth the 
nature of the memorial to be presented by each claimant, and the 
manner of proof, and forms of deposition. This circular, bearing 
date September 22, 1865, was intended especially for the making 
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up of the Alabama claims; but its provisions are in general form, 
and proofs prepared in accordance to it would undoubtedly be re- 
ceived, so far as form goes, by any mixed commission. When the 
Mexican commission, now sitting at Washington, declared its rules, 
it at first adopted the provisions of this circular. Subsequently it 
removed all restrictions, and allowed claimants freely to present 
their cases and their proofs through the respective governments in 
such manner and form as each claimant chose. All questions as to 
admissibility of evidence were thus removed. But doubtless the form 
and verification of proofs will be considered gravely as bearing upon 
the weight and credibility of the testimony, and an observance of 
these state department rules is eminently expedient in all cases. 
The treaty usually confers upon the commissions created by it a 
broad power to prescribe their own rules of court, and binds them, to 
quote from the treaty of Washington, to “ impartially and carefully 
examine and decide, to the best of their judgment, and according to 
justice and equity, all matters submitted to them” by the respective 
governments. The commissioners appointed under the twelfth arti- 
cle of the treaty of Washington, who are now sitting at Washing- 
ton, have adopted some simple rules as to the form and contents of 
memorials and their verification, as well as the mode of objecting 
to the jurisdiction of the commission or the sufficiency of the case 
by demurrer, and of introducing new matter by plea as a special 
defence. They have also required all depositions, taken after filing 
the memorial, to be taken on notice and written interrogatories, 
with an allowance of time for the opposing parties to file cross-in- 
terrogatories, or to attend and cross-examine orally. But, as these 
rules apply in terms only to proofs taken after the organization of 
the commission, it would seem that all proofs previously prepared 
under the state department circular of 1865 are admitted. As 
both nations are governed by the same general principles of com- 
mon law and legal procedure, the rules adopted by this commission 
prescribe forms much nearer to the practice of English-speaking 
courts than any former commission has ever done. The conflict 
of system which appears where one nation is under the civil law, 
and the other under the common law, does not arise in this com- 
mission ; and much may be expected from it in the way of valuable 
precedent for future courts. It is to be regretted, however, that it 
permits oral arguments to be made only by the agents of the respee- 
tive governments. There seems to be no good reason for excluding 
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from this bar, in cases of the largest importance, the great leaders 
of the profession, and obliging all parties to present their cases, if 
orally, through one man only, whose arduous duties as agent for all 
claimants, and for his government, render it absolutely impossible 
for him to enter into each case with that vivida vis animi which 
would most forcibly present it in all its fulness. The British Com- 
mission of 1853 set a better example, and it is not yet too late for 
this commission, which has taken so long a stride toward justice by 
giving the right of cross-examination, to revise this exclusive rule, 
and increase the weight of its decisions by making them after free 
and full argument at an open bar. 

Questions of domicile continually arise in these courts. Claim- 
ants must be citizens of one of the contracting states in order to 
give jurisdiction to the commission. It is for the benefit of its 
own subjects that government provides such tribunals. But domi- 
cile under municipal law and under international law is determined 
very differently. An abler discussion of this subject would be hard 
to find than is contained in the case of the Messrs. Laurent (Proceed- 
ings of Commission of 1853, 120), and of Charles Uhde and Com- 
pany (Ibid. 436). The commission held in Laurent’s case that the 
claimants, who were originally British subjects, but had for twenty- 
five years resided in Mexico, and continued to reside there during 
our Mexican war, engaged in trade, had so far lost their character 
of British subjects that they could not prosecute their claim as such 
against the United States before the commission, notwithstanding 
that they every year took out a permit as British subjects to reside 
in Mexico, and generally made every effort during their stay to 
preserve their English character. 

When the award is made, it is final and conclusive everywhere. 
The jurisdiction and powers of such courts are defined in the 
instrument which creates it. Its decisions within that jurisdiction 
cannot be revised by any other tribunal, not even if that decision is 
manifestly wrong and founded upon an error. The House of Lords 
has affirmed this principle in England, and the Supreme Court of 
the United States has adopted it. In the famous cise of Baron 
De Bode, the commissioners who were appointed under act of 
Parliament to divide among the proper parties the fund paid Eng- 
land by France to indemnify British subjects for the confiscation 
of their property during the first French revolution, rejected the 
claim of Baron De Bode for the loss of his estates in Alsace, be- 
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cause, grossly ignorant of geography as it would seem, they con- 
ceived that Alsace was in the reign of Louis XVI. a part of 
Germany! Yet the English courts decided that the Baron’s only 
remedy was before that commission, and the House of Lords re- 
fused to order, upon a petition of right, De Bode’s claim to be paid 
out of a surplus still remaining from that fund in the treasury, be- 
cause the act of Parliament provided the only remedy and the only 
court which could administer it. De Bode v. Queen, 6 Dowl. P. 
©. 776; 8 Ad. & E. (v. 8.) 208; 13 Ad. & E. 864; 3 H. L. Cases, 
449. In the still more remarkable case of Richard W. Meade, 
the Supreme Court of the United States hold the same doctrine. 
Richard W. Meade was an American merchant resident in Spain 
early in this century. He had a claim against the Spanish govern- 
ment, partly for injuries suffered by illegal imprisonment, but 
chiefly for supplies furnished during their national troubles to that 
government. Spain admitted its honorable obligation to pay this 
claim, and the United States in 1818 sent a ship of war to Cadiz 
in Meade’s behalf. The treaty for the cession of Florida to the 
United States was under discussion between the countries for two 
years after it was originally ratified by the United States. Part of 
the consideration given Spain for the territory was a renunciation 
by the United States of Meade’s claim, and an engagement to sat- 
isfy the claims of American citizens against Spain to the extent of 
five million dollars. 

After the original date of the treaty, February 22, 1819, but 
before its final ratification on February 19, 1821, by the United 
States, the Spanish Junta audited and allowed Meade’s claim, 
taking from him his original vouchers and giving him a formal 
certificate that a sum equivalent to $373,879.88 was due him from 
Spain. This certificate had in Spain all the force of a judgment, 
and was conclusive proof of the debt under Spanish law, but un- 
fortunately it bore date later than the day fixed in the treaty for 
the limitation of claims to be paid for out of the five million dol- 
lars. When Meade presented this certificate to the commission 
appointed under this treaty, the commission held that it was not 
sufficient to prove the amount of the claim existing at the date of 
the treaty, saying, “ if Spain did owe it at the date of the treaty, 
there must have been some evidence then existing of the demand 
from which the extent of liability could be ascertained. That evi- 
dence would be better than the mere settlement with the Spanish 
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officers, and that ought to be produced.” This evidence, however, 
could not be produced, for Spain retained it as the basis on which 
the certificate had been issued. And so the commission in 1824 
rejected Meade’s claim, upon the technical ground that a subse- 
quent judgment was not proof of the prior unliquidated claims held 
by the claimant at date of the treaty. The claim was then laid 
before Congress as it had previously been pressed upon the Execu- 
tive Department. Congress sent it to the Court of Claims in 1856, 
and the Court of Claims rejected it in 1859 by a divided court. 
After the jurisdiction of the Court of Claims was enlarged in 1863, 
Congress by joint resolution in 1866 referred this claim to the 
reorganized court. But in 1866 the Court of Claims decided that, 
although the United States had appropriated Meade’s property by 
releasing it to Spain in exchange for Florida, the United States 
was not liable therefor, except through an award of the commis- 
sion appointed under the treaty, and that the decision of the com- 
mission, though erroneous in their view, was a bar to a recovery 
on the merits in the Court of Claims. From this decision an 
appeal was taken to the Supreme Court of the United States, but 
the appeal was dismissed in 1869, with the remark that the only 
remedy for the representatives of Mr. Meade lies on an appeal to 
the equity of Congress. Such is the fate of this claim, which repre- 
sents a part of the price paid for Florida, and which is concluded 
judicially by the finding of a private international court, though it 
rests upon the strongest merits, and was dismissed upon a techni- 
eality. Am: State Papers, For. Rel. VI. p. 196; 2 Nott. & H. 
225; Cong. Doc. Ist Sess. 22d Cong. H. R. 316; Ib. Ist Sess. 
24th Cong. H. R. 236; Ib. Ist Sess. 30th Cong. H. R. 94; Ib. Ist 
Sess. 33 Cong. H. R. 5; 9 Wall. 691. 

The supreme and exclusive jurisdiction of international courts 
grows out of the nature of treaties, which is clearly stated by Chief 
Justice Marshall in Foster v. Neilson, 2 Pet. 314, in the following 
words :— 


A treaty is, in its nature, a contract between two nations, not a legis- 
lative act. It does not generally effect, of itself, the object to be accom- 
plished, especially so far as its operation is infra-territorial ; but is carried 
into execution by the sovereign power of the respective parties to the 
instrument. 

In the United States a different principle is established. Our Consti- 
tution declares a treaty to be the law of the land. It is consequently to be 
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regarded in courts of justice as equivalent to an act of the legislature, 
whenever it operates of itself, without the aid of any legislative provision. 
But when the terms of the stipulation import a contract, when either of 
the parties engages to perform a particular act, the treaty addresses itself 
to the political, not the judicial department ; and the legislature must exe- 
cute the contract before it can become a rule for the court. 


While mixed commissions therefore partake of the immunity of 
special courts, which are created by act of Congress for particular 
purposes, and are not subject to appeal, supervision, or revision, 
except as provided in the act, they occupy a loftier position. They 
take their authority not only from the Constitution, but by a con- 
tract between sovereigns, which is valid under the law of nations. 
They are not bound to any system of municipal law, but regulate 
all their proceedings by the law of nations, * according to justice 
and equity,” if we quote the time-honored phrase usual in such 
conventions. They do not adopt the process, the pleadings, or 
the practice of either common or civil law, and it is doubtful if, 
under any circumstances whatever, their mode of procedure can 
be called in question in another forum. No other court in this 
age of the world is so untrammelled by technical rules and tradi- 
tions or independent of legal fictions. Equity and justice are 
expressly ordered to be the principles of their decisions, and pure 
considerations of abstract right lose no force in these international 
courts from precedent, custom, or enactment. Sir Hugh Cairns, 
in arguing the case of the Florida Bonds (Proc. of Cony. of 1853, 
246, 274), urged as his strongest point, that, under all the circum- 
stances of the case, the United States were morally bound to pay 
these debts. ‘ A moral obligation,” says he, “ is as high a claim 
as can be set up against a sovereign power, and is as fully obliga- 
tory against such a power as a legal obligation. A moral obliga- 
tion is the only claim that can exist against a sovereign state.” 
Mr. Hornby, the British commissioner, in giving his decision in the 
case of MeCalmont, Greaves, & siateitied (Proc. of Cony. of 1853, 

343), observes : — 


This claim is in the nature of an appeal to the sense of equity of the 
United States government; and it being, as I conceive, the intention of 
the contracting parties to the Convention of 1853, under which we act, that 
the commissioners should decide upon all claims duly submitted to them, 
according to equity and justice, I am of opinion that it is properly brought 
under our notice. 
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Mr. Bates, the umpire, adopted this view, and allowed the claim 
for repayment of certain duties exacted of the plaintiffs, remark. 
ing: — 


These duties, as before stated, were levied in conformity with the law; 
and it is only the peculiar circumstances and hardships in the case of the 
woollens that could justify this commission in granting any portion of the 
claim. 350. 


And finally, Dr. Lieber, when affirming, as umpire, the jurisdie- 
tion of the Mexican commission, now sitting at Washington, over 
claims for the value of goods delivered to Mexico but never paid 
for, declares that “ equity, prescribed by the convention as one of 
the elements of our decisions, seems to demand that the sum 
unpaid be paid at length.” Manasse §- Co. v. Mexico, Docket of 
U.S. & Mex. Com. No. 432. 

On the other hand, such commissions cannot take cognizance of 
the conflicting pretensions of different claimants. They are high 
courts of national right, the voice of national conscience. Their 
position is so elevated that they can only determine questions of 
national obligation. Private persons cannot litigate with each 
other at their bar. They do not have jurisdiction unless the de- 
fendant is a sovereign, and they cannot decide controversies as to 
private right. Comegys v. Vasse, 4 Wash. C. C. 570; 1 Pet. 193; 
Dutith vy. Coursault, 5 Cranch, C. C. 349. 

In Comegys v. Vasse, p. 212, Mr. Justice Story, speaking of the 
treaty with Spain of 1819, and the authority and duties of the 
commissioners, thus defines them : — 


The object of the treaty was to invest the commissioners with full power 
and authority to receive, examine, and decide upon the amount and validity 
of the asserted claims upon Spain, for damages and injuries. Their deci- 
sion, within the scope of this authority, is conclusive and final. If they 
pronounce the claim valid or invalid, if they ascertain the amount, their 
award in the premises is not re-examinable. The parties must abide by it, 
as the decree of a competent tribunal of exclusive jurisdiction. A rejected 
claim cannot be brought again under review, in any judicial tribunal : an 
amount once fixed is a final ascertainment of the damages or injury. This 
is the obvious purport of the language of the treaty. But it does not 
necessarily or naturally follow, that this authority so delegated includes the 
authority to adjust all conflicting rights of different citizens to the fund so 
awarded. The commissioners are to look to the original claim for dama- 
ges and injuries against Spain itself, and it is wholly immaterial for this 
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purpose upon whom it may in the intermediate time have devolved, or who 
was the original legal, as contradistinguished from the equitable owner, 
provided he was an American citizen. If the claim was to be allowed as 
against Spain, the present ownership of.it, whether in assignees or personal 
representatives or bond fide purchasers, was not necessary to be ascertained, 
in order to exercise their functions in the fullest manner. Nor could they 
be presumed to possess the means of exercising such a broader jurisdiction 
with due justice and effect. They had no authority to compel parties 
asserting conflicting interests to appear and litigate before them, nor to 
summon witnesses to establish or repel such interests; and under such cir- 
cumstances it cannot be presumed that it was the intention of either gov- 
ernment to clothe them with an authority so summary and conclusive, with 
means so little adapted to the attainment of the ends of a substantial jus- 
tice. ‘The validity and amount of the claim being once ascertained by their 
award, the fund might well be permitted to pass into the hands of any 
claimant ; and his own rights, as well as those of all others who asserted a 
title to the fund, be left to the ordinary course of judicial proceedings in 
the established courts, where redress could be administered according to 
the nature and extent of the rights or equities of all the parties. 


The extent of jurisdiction possessed by one of these international 
courts depends, of course, upon the terms of the treaty which 
creates it, and involves the interpretation of those terms. Vattel 
sets forth the principles of their interpretation at length: Book 
Il. ch. xvii. § 286. Mr. William Wirt, in his opinion on the 
Treaty of Indian Spring, speaks of them thus : — 


They are as simple as nature itself; they are drawn from nature ; are 
nothing more than the plain and obvious suggestions of reason, truth, and 
justice ; they grow out of the very nature of human intercourse, and are 
equally applicable to the treaties of all nations, whether civilized or 
uncivilized, wherever men and treaties exist. Vattel says: “ The law of 
nature alone regulates the treaties of nations.” The remark is certainly 
correct. 


But besides the general principles which are declared on this 
high authority to be so patent, the United States courts have 
adjudicated some points worthy of brief notice. 

In construing treaties, the intention is to be gathered from the 
whole instrument as it was ratified (Doe v. Braden, 16 How. 
635), but the most literal interpretation is to be given to.its provi- 
sions. Mr. Justice Story, in giving the opinion of the court in the 
Amiable Isabella, 6 Wheaton, 1, 71 (1821), states the principle ° 
strongly : — 


* 
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This court does not possess any treaty-making power. That power 
belongs by the Constitution to another department of the government; 
and to alter, amend, or add to any treaty by inserting any clause, whether 
small or great, important or trivial, would be on our part an usurpation of 
power, and not an exercise of judicial functions. It would be to make, and 
not to construe a treaty. Neither can this court supply a casus omissus 
in a treaty any more than in a law. We are to find out the intention of 
the parties by just rules of interpretation applied to the subject-matter ; 
and having found that, our duty is to follow it as far as it goes, and to stop 
where that stops, whatever may be the imperfections or difliculties which it 
leaves behind. . . . In the next place, this court is bound to give effect to 
the stipulations of the treaty in the manner and to the extent which the 
parties have declared, and not otherwise. We are not at liberty to dispense 
with any of the conditions or requirements of the treaty, or to take away 
any qualification or integral part of any stipulation upon any notion of 
equity or general convenience or substantial justice. The terms which the 
parties have chosen to fix; the forms which they have prescribed, and the 
circumstances under which they are to have operation, rest in the exclusive 
discretion of the contracting parties, and whether they belong to the 
essence or the modal parts of the treaty, equally give the rule to judicial 
tribunals. The same powers which have contracted, are alone competent 
to change or dispense with any formality. The doctrine of a performance 
cy pres, so just and appropriate in the civil concerns of private persons, 
belongs not to the solemn compacts of nations, so far as judicial tribunals 
are called upon to interpret or enforce them. We can as little dispense 
with forms as with substance. 


The authority of the other party to make the treaty is conclu- 
sively presumed from the act of the United States in ratifying it. 
That is a political, not a judicial question. Doe v. Braden, 16 
How. 635. 

When a treaty is executed in two languages, both parts of the 
treaty are originals, and both are intended to convey the same 
meaning. United States v. Arredondo, 6 Pet. 691,710. Of differ- 
ent interpretations, that is to be preferred which makes the two ver- 
sions agree. In interpreting the treaty with Spain of 1819, 
Chief Justice Marshall said : — 


The treaty was drawn up in the Spanish as well as in the English language. 
Both are originals, and were unquestionably intended by the parties to be 
identical. . . . If the English and Spanish parts can without violence be 
made to agree, that construction which establishes this conformity ought to 
prevail. . . . No violence is done to the language of the treaty by a con- 
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struction which conforms the English and Spanish to each other... . 
When we observe that in the counterpart of the same treaty, executed at 
the same time by the same parties, they [the words] are used in this sense, 
we think the construction proper, if not unavoidable. United States v. 
Percheman, 7 Pet. 51, 88. 


So much weight is given to this consideration that, when the 
fact that an interpretation of certain words different from the 
meaning put upon them by the court in another case would har- 
monize the English and Spanish counterparts, the court say : — 


In the case of Foster v. Neilson, 2 Pet. 253, this court considered these 
words as importing contract. The Spanish part of the treaty was not then 
brought to our view, and we then supposed that there was no variance be- 
tween them. We did not suppose that there was even a formal difference 
of expression in the same instrument drawn up in the language of each 
party. Had this circumstance been known, we believe it would have pro- 
duced the construction which we now give to the article. Ibid. 89. 


And upon this principle Mr. Caleb Cushing, when Attorney- 
General of the United States, ascertains, in a very elaborate opinion 
upon the Mesilla treaty, the meaning of the word “ established ” 
in the English version by an examination of the corresponding 
expression in the Spanish version. The Mesilla Treaty, 7 Opin. 
Attorney-General, 582, 584. 

The same eminent jurist also deemed it proper, in elucidating 
the “ inexplicit and apparently somewhat equivocal ” language of 
the treaty between the United States and the Ottoman Porte, to 
discuss our treaty with the Imaum of Muscat, and all our treaties 
with the Barbary States, and conceived that all these treaties 
“serve to construe and to explain whatever there is uncertain, 
obscure, or vague in the treaty with the Ottoman Porte.” Ameri- 
cans in Turkey, T Opin. Attorney-General, 565. 

When a government contracts with private individuals, it is 
regarded rather in the light of a contractor than in the character 
of a sovereign. Upon this distinction between the private con- 
tracts and public acts of a government, the original jurisdiction of 
the Court of Claims was founded. Deming’s Case, 1 Court of 
Claims, 190 ; Jones’ Case, ibid. 383. The same distinction has also 
tended to limit the sense of the word “ claims,’ and has led some 
publicists to contend that the word does not include demands 
grounded on breach of contract, and that a government should not 
interfere in behalf of its citizens who hold the public securities of 
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other nations on which payment is delayed. It is said that a citi- 
zen who becomes voluntarily the creditor of a foreign nation, does 
so with open eyes, and makes allowance for delay, and balances 
the chance of profit against the risk of loss. He engages ina 
speculation of his own accord, and has no right to expect his goy- 
ernment to interpose and guarantee success in this transaction 
more than in any other commercial venture. When he makes the 
investment, he discounts the uncertainty; and, doing so, has no 
just ground for invoking the interposition of his sovereign to for- 
tify his undertaking. The bargain is voluntary, and, if unprofit- 
able, stands on the same footing with ordinary traffic. Moreover, 
it is said to be impolitic for a nation to’ encourage by protection its 
citizens in making investment in the securities of another sovereign 
power. Such investments are against public policy, and tend to 
the same result which followed the mistake of the Polish govern- 
ment in allowing aliens to hold real property. The Russian agents 
of Queen Catherine bought up many landed estates, and so, when 
war with Russia arose, a great part of the soil of Poland belonged 
to Russian subjects, and there was planted in the heart of Poland 
a large body of alien landholders owing allegiance to her enemy. 
Every nation should reserve its resources for the protection of its 
own credit. Besides, it is a matter of great delicacy for one gov- 
ernment to interfere in reference to the public debt of another 
nation, and might easily lead to grave complications and embar- 
rassments. In the case of the Texas bonds, Mr. Commissioner 
Upham stated that it had not been the policy of the United States 
or Great Britain to interfere in behalf of their citizens in case of 
deferred payment of loans made by them to foreign governments. 
Proc. of Conv. of 1853, p. 408. 

Sir Frederick Bruce, the umpire under the Convention of 1864, 
with Colombia, rejected a claim made on the national bonds of 
New Granada, upon the ground that the United States had not 
made the deferred payment of national bonds, representing part of 
the public debt of a foreign State in the hands of its citizens, the 
subject of diplomatic controversy or intervention, and that such 
debts were not, therefore, within the scope and meaning of the 
“claims”? which the commission was constituted to examine. 
Case of Riggs & Oliver, — “The bond cases” —: Argument of Mr. 
Ashton in the contract claims before the Mexican commission, p. 28. 
On the other hand, the Ecuador commission of 1862 allowed the 
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claims of R. W. Gibbes, J. Gooding, and W. Gooding upon the 
Colombian Bonds, so called. Ibid. p. 27. 

But whatever political consideration may affect the validity of 
claims on public bonds, the taking of other contract obligations 
out of the category of “ claims” is not supported by reason or 
authority. The ordinary special contracts of individuals with gov- 
ernments have often been deemed fit matters for national interpo- 
sition. The United States has frequently taken cognizance of such 
claims, and has uniformly considered them proper subjects for refer- 
ence to international courts. The treaties with Mexico of 1839 and 
of 1848 provide for the adjustment of “ all claims ” of citizens of the 
one country upon the government of the other. The records of 
both commissions show that they took unquestioned jurisdiction over 
numerous cases founded on contracts for supplies and services fur- 
nished and rendered to the Mexican government. Mr. Ashton, in 
his able argument before the present Mexican commission, to 
which reference has already been made, mentions several instances 
where the files of the state department confirm this statement. 
The case of Oliver’s heirs for supplies furnished General Mina in 
the Mexican struggle for liberty, the awards on which have been 
litigated in the courts of Maryland and of the United States, was 
such a case. Gill vy. Oliver, 11 How. 529; Williams v. Oliver, 
12 How. 111; Williams v. Oliver, 17 How. 239. That both Mexico 
and the United States approved this action is shown by the stipu- 
lation in the treaty of 1843, which, without excepting contract 
claims, provide for a new convention to settle all claims against 
Mexico which were not decided by the commission under the con- 
vention of 1839. 

The non-performance of contracts has often been the subject of 
international controversy, and the occasion of war. One of the pre- 
texts for our Mexican war was the failure of Mexico to pay the 
debts due our citizens. The pretext, however, it is only fair to say, 
was not more true than the same excuse when given by England, 
France, and Spain for the triple alliance against Mexico in 1861. 
The state department shrewdly exposed its falsity by proposing 
to secure the payment of the debts due from Mexico to English, 
French, and Spanish citizens; but the allied powers refused the 
offer. In 1850, Mr. Webster directed the American minister in 
Mexico to inform the Mexican government that, if Mexico violated 
her engagements about the Tehuantepec enterprise, or suffered 
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them to be violated, the government would regard it as a national 
grievance, and protect its citizens who were holders of the grant. 
Indeed it may be confidently asserted that in no instance have the 
United States, when negotiating with another government for the 
general settlement of the claims of their citizens, ever discriminated 
against claims growing out of contract, or ever failed to protect 
them. They were covered by the treaties with Spain in 1819, 
with England in 1853, with New Granada in 1857, with Costa 
Rica in 1860, with Ecuador in 1862, with Peru in 1863, with 
Colombia in 1864, with Venezuela in 1866, with Peru in 1868. 
Mr. Ashton cites many instances from the state department files 
of the commissions appointed under, these treaties, and, quoting 
the language of Mr. Binney in Meade’s case, declares that the 
government has always regarded such outstanding claims on vio- 
lated contracts as, — 


“The means of new perplexity to the nations. They remained in the 
national bureau, ever ready to light up the flames of discord; and it is the 
dictate of the highest wisdom, on both sides, to provide for their extinguish- 
ment.” And why (he continues) should governments not agree to adjust 
outstanding claims of this description ; and why are they not perfectly com- 


petent to enter into a stipulation for their adjustment by an international 
court of claims, composed of the representatives of both governments ? 
What possible objection can there be to such an arrangement, based upon 
grounds either of expediency or power? What suggestion of well-founded 
doubt can be made, whether, when they provided for “all claims,” they 
intended to include claims on contracts, express or implied, with their 
respective citizens? How can it be presumed, when they make such a pro- 
vision for the settlement of claims, that they deliberately intended to leave 
in the national bureau claims, ever ready, to use Mr. Binney’s words, “to 
light up the flames of discord.” . . . 

As to their power, what can be said against it? Remember we have 
here no question in regard to the duty and power of the United States to 
force a settlement of the claims. The question simply is, whether the two 
governments may not amicably agree to adjust these claims. By their 
treaty they provide a remedy for cases that were without remedy, and they 
organize a tribunal to administer the relief they have afforded. By a law 
of both countries they establish an impartial international court of claims, 
before which claimants may appear and present their cases. They give a 
remedy against the governments. Before, those governments could not be 
sued. Now, they may be impleaded and compelled to answer for their 
breaches of contracts. All this is for the benefit of the claimants and in 
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furtherance of their interests. As each government may do this for its own 
citizens in respect to their claims against it, so both governments, by their 
joint law, may do this for the citizens of each having claims against the 
other. As the United States may establish a court of claims by a muni- 
cipal law to settle national claims, so they may establish with Mexico by 
an international law a mixed commission to settle international claims. 
Both acts are exercises of the ordinary power of government. It makes 
no difference that one is done by a statute and the other by a treaty. 
Statutes and treaties are both laws. 


The question, whether or not claims founded on contract were 
covered by the convention of 1868 with Mexico, was of the gravest 
importance. That the United States, when the treaty was nego- 
tiated, intended to embrace these claims, is certain. But very 
soon afterwards the matter was involved in doubt. The jurisdic- 
tional clause referred to the commission all claims on the part of 
citizens of either country upon the government of the other, * aris- 
ing from injuries to the persons or property by the authorities of ” 
the other State. The convention of 1853 with Great Britain, on 
which this was evidently modelled, omitted the phrase above 
quoted, and Mexico contended that all contract claims were ex- 
cluded by it. The fifth article of the treaty however barred all 
claims, whether presented or not, “ arising out of any transaction 
of a date prior to the exchange of the ratifications of the present 
convention,” whenever the commission concluded its proceedings. 
The interpretation for which Mexico contended would therefore 
shut out a vast number of claims, which had arisen since the treaty 
of 1848, during twenty years of peace, and give Mexico a release from 
all claims upon her, giving satisfaction for those only which were 
grounded in wrong. Mr. Ashton, the agent for the United States, 
selected the cases of the State Bank of Hartford, of Sanderson, 
Brothers § Company, of the Sharps’ Rifle Manufacturing Com- 
pany, of James T. Ames, and of Isaac Moses, as test cases, and 
made in them the elaborate argument from which we have quoted. 
These claims were all for goods delivered to Mexico upon an agree- 
ment of sale, but never paid for, as the certificates of indebtedness 
given for them were protested at maturity, and the Mexican gov- 
ernment had declined afterwards to redeem them for want of 
funds. Mr. Cushing, the agent for Mexico, selected the case of 
Manasse § Co., in which there was due the claimants an unset- 
tled balance of account for warlike stores, for which balance Gen- 
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eral Vega had given them an agreement, bearing interest at the 
rate of five per centum per month, and compounding every four 
months ; and in this extortionate case skilfully made and filed his 
argument against contract claims. A decision has been rendered in 
the case of Manasse § Co., and in the case of Moses. The other 
cases are still pending. In Moses’ case Senor Palacio, the Mexi- 
can commissioner, allowed the claim upon special circumstances 
which avoided the main issue. In Manasse & Co. he rejected the 
claim, on the ground that the commission had not jurisdiction 
over it as a contract claim. Mr. Wadsworth, the American com- 
missioner, allowed the claim for the balance of the value of the 
goods delivered, and interest at six, per centum per .nnum, but 
rejected the agreement for compound interest,and commented on it 
in severe terms. The case of Manasse & Co. went therefore to 
Dr. Lieber, the umpire. That eminent publicist adopted the con- 
clusions of the American commissioner, and affirmed the jurisdic- 
tion of the commission. “So far,” he says, “as the present 
case is concerned, it was an ‘ injury to the person or property by an 
authority’ in the sense of the convention, when General Placido 
Vega omitted to pay the remainder of a sum due to Manasse & 
Co. for the delivery of supplies and means to carry on the just war 
of Mexico against France, and the improvised pretender supported 
by the Emperor, now himself unseated.” He leaves undecided 
whether the convention will cover an unfulfilled contract, and also 
the question on public bonds. ‘The opprobrious so-called con- 
tract,” he continues, “which Manasse & Co. made with General 
Placido Vega is wholly dismissed. Those who were bold enough 
to make it may see it fulfilled. . . . But the unpaid balance of the 
sum originally due by General Placido Vega for warlike material 
does constitute a claim which in my opinion falls within the legiti- 
mate province of the commission. . . . The commission has noth- 
ing to do with punishment of any offences, but the umpire fairly 
admits that it went hard with him to allow any interest. Still, if 
the sum is due, interest is due also.” 

He accordingly awarded the unpaid balance of the original price 
and interest at the rate of six per cent per annum. He did not 
make, however, as has been customary with the commission, any 
allowance to the claimants for costs. 

This decision well illustrates the operation of these private inter- 
national courts. They pick all the meat out of the nut. They 
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are able to allow whatever the great principles of right demand, 
and give every one his exact due. Here was an eminently usuri- 
ous contract; but there was a kernel of wheat in the midst of the 
bushel of chaff. What other court could so easily and simply ad- 
minister perfect justice in such cases ? 

It may be asked, what is the value of an award? That of course 
depends much upon the contracting parties. The usual provision in 
such conventions is, that whichever nation at the close of proceed- 
ings owes most shall pay the balance of its indebtedness by instal- 
ments to the other government, leaving each government thus to 
pay its own citizens. By custom a regular routine has become 
established in such cases. An appropriation by Congress is neces- 
sary; and the act of payment is not speedily finished. Still in the 
end the money is quite sure to come ; for, if the respondent nation 
fails to pay its instalments, that is a national grievance. The 
government has shown itself prompt to apply the remedy by ask- 
ing Congress for means to compel payment by force. Such 
measures were suggested in Congress last winter toward Vene- 
zuela, and were recently recommended in the last Message of 
President Grant. It is not a quick mode of collecting debts; but 
those who accept nations as debtors are fortunate in finding any 
peaceful means of getting their dues. Moreover, as time goes on, 
and these private international courts become more publicly 
known, they will doubtless grow more speedy and regular in 
operation. 

It is greatly to be desired that their proceedings be reported and 
published in a form, and with the care which their importance 
justifies. Nothing would have a healthier effect upon the actions 
of the courts themselves. The British commission of 1853 has done 
almost as great a good by the example it gave as by the peaceful 
solution of the controversies it ended. The eyes of the world are 
fastened upon the Geneva court as it proceeds to try the grandest 
issue ever submitted to judicial decision. Its proceedings will be 
reported and published in many tongues. But a good report of 
the proceedings of the Washington court, under the same treaty, 
and of the Mexican court and the other commissions, whose 
labors are rendering fixed and certain the obligations of states for 
their acts toward private citizens, and in their commercial rela- 
tions to individuals, is really, though less dramatic, quite as valu- 
able to the peace of the world and the happiness of men. 


FIXTURES. 


Tue student who seeks to determine a question relating to fix- 
tures has before him a task by no means easy. He finds at once 
that the primary definitions are not merely vague but conflicting ; 
and, proceeding further, he meets a variety of ingenious theories 
and distinctions quite out of harmony with each other, and complex 
in the extreme; and finally, in his last.resort, the reports, he encoun- 
ters a mass of heterogeneous cases in which the exhaustive variety 
of the points of detail which have been mooted is only equalled by 
the variety of conclusions reached, so that he may be pardoned if 
he lays aside the problem as insoluble from the excessive number of 
unknown quantities. Yet most of this confusion is due rather to 
the unsafe ingenuity of those who have attempted to render the 
subject scientific in classification, than to the actual difficulties 
inherent in the subject-matter. 

It is not proposed to present here a digest of the cases on fix- 
tures, but merely to describe the objects denoted and the legal 
qualities connoted by that term, briefly criticising some of the 
various theories and schemes of classification which have been 
advocated, and examining some few of the cases which seem 
notable. 

All agree that fixtures are chattels annexed to real estate. And 
it is clear that there are three degrees of annexation, three 
classes of objects in the debatable land, separating real from per- 
sonal estate. 

ist. Things fully annexed to the realty, and in all respects a 
part thereof. 

2d. Things less closely annexed to the realty, and partly retain- 
ing their personal character, so that a right in them of a chattel 
nature may reside in one person, and a right in the nature of 
realty may reside in another. 

3d. Things annexed very slightly to the realty and not losing in 
any way their chattel nature. 

All these objects being affixed to the realty are sometimes 
loosely included in the name “ fixtures.” Often the first class only 
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is meant, often the second class only, and often both first and 
second, or all three. 
For example, — 


“ Where personal inanimate chattels are affixed to the freehold they are 
usually called fixtures.” — Smith & Soden on Landlord and Tenant, 298. 


Which definition apparently includes all the three classes above. 
And again, — 


“The very name of fixtures affords in itself, in the ambiguity, or rather 
the inversion of its meaning, a perpetual memorial of the extent of the 
effects of the equitable interference ; for while it doubtless originally con- 
noted that sort of positive fixation and positive annexation which the 
etymology of it suggests, yet it now connotes the altogether negative and 
opposite conception of the right to unfix or to remove.” * 


This connotes the right which may be attached to objects of our 
second class. But this is objectionable, as a name is wanted, 
not for “ the right to unfix or to remove,” but for the class of 
objects which may be unfixed or removed. 

And in Amos and Ferard on Fixtures, 2*, the following defini- 


tion is given, which applies to the second class : — 


“ Personal chattels which have been annexed to land, and which may be 
afterwards severed and removed bythe party who has annexed them against 
the will of the owner of the freehold.” 


And the term is so used in Hallen v. Runder? 

But Hill in his Essay on Fixtures, 13, says, — 

“ By the term fixtures are denoted those articles which were chattels, but 
which by being physically annexed or affixed to real estate, become a part 


of and accessory to the freehold, and the property of the owner of the 
land.” 


Which only denotes the things of our first class. 

These examples sufficiently show the variety of definitions which 
have been advanced, and we shall not attempt to supply a new 
definition where so many distinguished writers are at odds ; but 
shall seek to ascertain the meaning of the term fixtures, by setting 
off such part of the above exhaustive classification of chattels affixed 
to realty as do not have the peculiar qualities upon which those rights 
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attend which all acknowledge to be the subject-matter of the law 
of fixtures. And we see at once that the things included in the 
first class come wholly under the well known laws of real estate, 
and only deserve notice here to distinguish them from the things 
of the second class. And the things of the third class being 
wholly governed by the law of personal property, are only to be 
noted to distinguish them from the things of the second class. 

The second class is of an anomalous mixed character, partaking 
of the nature of both of the other classes, being realty as to the 
land-owner and those claiming under him, but usually subject to a 
right generally residing in the person annexing them, which right 
is personal in its nature. This double nature is evidently peculiar 
and interesting, and is the topic of works on fixtures. The things 
have been sometimes called landlord’s fixtures, and sometimes ten- 
ant’s fixtures. Both terms have been objected to as wrongly sug- 
gesting an exclusive ownership in the landlord or tenant, and seem 
inapplicable to questions as to objects of this class which arise 
between persons not in the relation of landlord and tenant. The 
things of this second class have also been called “ removable fix- 
tures,” and this term, as it refers to the peculiar characteristic of 
all the things of the class, @. e., their convertibility into chattels by 
removal, we shall employ. It has been objected by Mr. Hill in his 
interesting work on Fixtures (pp. 13-15), that this term is self-con- 
tradictory, as implying at once fixity and mobility. Perhaps the 
phrase “ removed fixtures” might be open to this objection; but 
there seems nothing contradictory in a name implying the exist- 
ence of a connection with real estate, and at the same time sug- 
gesting that that connection may be temporary. Perhaps in Mr. 
Hill’s mind the notion of fixity in space was confused with the 
notion of fixity in time. 

The point perhaps would not deserve consideration were it not 
that Mr. Hill’s work is the most recent, and one of the most able 
on the subject ; and that this error of definition has led the author 
into the unfortunate error of denying the existence in toto of the 
above-mentioned second class, asserting that the things affixed are 
either realty exclusively or personalty exclusively ; and treating 
things having this double nature as if of simple character. For 
example, he says that statues are fixtures, meaning that they are 
realty, on the authority of Snedeker v. Warring, while it is 
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very evident that in the opinion of the judges in that case the 
statue would have been removable as a chattel by a tenant who 
annexed it. 

Mr. Hill falls indeed into the error which the editor of Smith’s 
Leading Cases points out in Teaff v. Hewitt} in the following lan- 
guage : — 

“The court seems to have acted on the supposition that there is no 
middle ground between treating additions to the freehold as mere chattels 
and rendering them inseparable incidents to the real estate.” ? 


The term removable fixture will be used, then, only in reference 
to objects of this second class ; and, without attempting a definition 
which has been found so difficult of construction, we shall try to 
ascertain and describe the physical nature and relations of the 
objects of this class by the exhaustive method above alluded to, 
and to show that they have certain common physical qualities, 
to which we may fairly infer that the peculiar legal rights related to 
fixtures attach, and afterwards proceed to consider what these 
legal rights are. 

The three classes into which we have divided chattels annexed 
to realty are distinguished by the degree of fixity or permanence 
of annexation, and as the gradations of that quality are infinite 
and indistinguishable, the classes are not capable of exact defini- 
tion. That is to say, the facts upon which certain legal rights are 
founded border upon other facts from which spring very different 
legal rights, and shade into them by imperceptible gradations, so 
that it is sometimes quite difficult to determine whether the facts 
create the one or the other set of rights. 

This difficulty is to be sure the prolific source of a great part of 
all litigation supposed to arise from doubtful law, and is one which 
no code, however perfect, could cure. It is noticeable in the matter 
of fixtures, because the court have often usurped the function of 
the jury and determined the fact of the physical constitution and 
connections of the fixture.’ 

A few illustrations will show the nature of these three classes. 

A permanent building of brick or stone is realty. A wooden 


1 Ohio St. 511. 2 2 Smith’s Lead. Cas. 253 *. 

3 Avery v. Cheslyn, 8 Ad. & E. 76; Wood v. Hewitt, 8 Q. B. 913. Cf. Remarks on 
Peck v. Batchelder, below, 420. 

41Q. B. 518; Whitehead v. Bennett, 27 L. J. (x. 8.) Ch. 474. 
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building upon slight foundations, is a removable fixture! A tem- 
porary building, merely resting on the ground, is a mere chattel? 

The character of conservatories or greenhouses has given rise to 
some apparently conflicting decisions: they being held removable 
fixtures in Penton vy. Robart® and Martin v. Roe,‘ and inseparable 
realty in Buckland y. Butterfield® and Jenkins vy. Gething® In 
Buckland y. Butterfield, however, the tenant who annexed the 
greenhouse was a reversioner, and, as we shall see further on, there- 
by lost his right of removal; and moreover the house to which the 
conservatory was attached, and which was irremovable, would have 
been by the removal, injured and exposed to the weather; and in 
Jenkins v. Gething, the tenant’s term had ended, and he had aban- 
doned the premises for a year before the attempt to sever ; so that 
his right, as we shall see, was forfeited thereby. These two cases 
therefore do not really contradict Penton v. Robart and Martinv. 
Roe. The dicta in them, however, certainly do contradict those 
cases, for the judges based their opinions on the broad ground that 
all such buildings were realty ; which is certainly incorrect ; Hill 
on Fixtures, 37 ; for in all these cases the fixtures were treated as 
of the class called ornamental or convenient, and this class is now 
clearly removable, as we shall see further on. 

The clay in a brick-yard is realty, even if moulded, but after 
baking into bricks it becomes chattel;7 and the bricks may be 
annexed either as fixtures or realty, as above. . 

Again, and this illustration touches one of the points oftenest 
litigated, light portable machines remain chattels even if connected 
by belts with the driving shafts, and by screws with the floor. But 
shafting and heavy machinery founded on masonry are fixtures. 

This point has been very many times decided. It is only 
necessary to cite McLaughlin v. Nash,§ and Hellawell v. Eastwood? 
The case of Parsons v. Copeland ® may be alluded to as apparently 
erroneously holding loose light machinery a fixture, and the op- 
posite error of holding heavy and fixed machinery to be chatiel 
seems to have been committed as to the boiler in Hill v. Went- 
worth," and supported in Bartlettv. Wood." The rule of the text 


1 Talbot v. Whipple, 14 Allen, 177; Antoni v. Belknap, 102 Mass. 193. 

2 Naylor vy. Collinge, 1 Taunt. 19; Hinckley v. Baxter, 13 Allen, 189. 

3 2 East, 88. *7E. & B. 287. 5 2 Brod. & B. 54. 6 2J. & H. 520. 
1 Lampton v. Preston, 1 J. J. Marsh. 454 (Ky.). 8 14 Allen, 186. 
9 6 Exch, 295. 10 38 Maine, 537. 41 28 Vt. 428. 12 32 Vt. 872. 
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is, however, the law of Vermont: Harris v. Haynes} Sweetzer v. 
Jones” It must be allowed, that these two cases which we have 
criticised are so near the dividing line that a positive opinion should 
not be advanced. We have not met with any case of machinery so 
permanent as to be quite irremovable. But doubtless under the rule 
of Foley v. Addenbrooke, such may arise. In that case a fixture 
removable by contract was not allowed to be removed, it appearing 
that serious injury to the freehold would result. 

Tombstones cease to be real estate and become personal by 
quarrying ;* but when placed over a grave they become fixtures.® 
In Meagher v. Driscoll,’ a very similar ruling was made as to dead 
bodies. 

Light stoves, connected with the building merely by a pipe run- 
ning into the chimney, are chattels.7 But stoves, ranges, and 
grates, set in brickwork, are removable fixtures. Under this rule 
comes probably Goddard vy. Chase® where stoves were held fix- 
tures, although the stoves are there described merely as two cast- 
iron ‘stoves, and nothing is said as to their attachment. Mr. 
Heard, in a note on this case in 1 Mass. Dig. 702, thinks it bad law ; 
but under the above authorities it may have been rightly decided? 
Harvey v. Harvey,” upon which is founded where the iron back of 
a fireplace was called a chattel, must be regarded as overruled by 
the cases above cited, unless indeed the executor and heir between 
‘whom that case arose were the executor and heir of a tenant for 
years or life, when the case would be in harmony with the others, 
as holding the fireplace a removable fixture. The report is of the 
meagrest. 

A marble slab laid on brackets without fastening was considered 
a chattel in Weston v. Weston." But a marble mantel-piece is a 
fixture,” and a pavement was held real estate in Poole’s case. 


1 34 Vt. 220. 2 85 Vt. 817. 

313 M. & W. 174; cf. Lawton v. Lawton, 3 Atk. 15. 

* Noble v. Sylvester, 42 Vt. 146. 5 Sabin v. Harkness, 4 N H. 415. 

6 99 Mass. 281. 

1 Freeland v. Southworth, 24 Wend. 191; Williams v. Bailey, 8 Dane’s Abr. 152. 

8 Winn v. Ingilby, 5 B. & Ald. 625; Colegrave v. Dias Santos, 2 B. & C. 76; Rex 
v. St. Dunstan, 4 B. & C. 686; Darby v. Harris, 1 Q. B. 895; Blethen v. Towle, 40 
Maine, 310; Tuttle v. Robinson, 88 N. H. 104; Leach v. Thomas, 7 C. & P. 827; 
Goddard v. Chase, 7 Mass. 482. 

9 7 Mass. 482. 10 2 Strange, 1141. 11 102 Mass. 514. 

2 Bishop v. Elliott, 11 Exch. 118. 13 1 Salk. 368. 
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Cases of drawers and show-cases have been held chattels, although 
fastened down.! A large ice chest which could not be removed 
without taking it to pieces was also held to be a chattel ;? and the 
breaking open a cupboard let into the wall was held not to be 
burglary in Foster, C. C. 109. Nevertheless such cupboards are 
fixtures, and so are shelves ;? but a new door or window if actually 
annexed is realty.4 

In ex parte Astbury,’ a weighing-machine set in the ground, but 
not fastened, was held to be a chattel; while in Bliss v. Whitney, 
a weighing-machine set in the ground, and firmly attached to a 
building, was held a removable fixture. 

Pipes for water, gas, or steam, have often been considered re- 
movable fixtures ;7 and gas chandeliers have been repeatedly 
declared to be chattels.® 

Manure seems to be a little peculiar in that it cannot be a re- 
movable fixture. For manure not on a farm is personalty, while 
manure upon a farm is realty.® It seems that the law as to manure 
has grown more strict. In the cases cited manure in heaps was 
held personalty, even on a farm, and so Parke, B., held in Higgon 
v. Mortimer ;" and scattering was required to annex it. But this 
distinction was expressly discarded in Sawyer v. Twiss,” and all 
manure on a farm held to be realty. This is in accordance with 
the other authorities above cited,§ and overrules Pinkham v. Gear.® 

In Snedeker v. Warring," a statue was held to be a removable 
fixture on the ground of analogy to the sphinxes of Thebes, which 
in the opinion of the court could not be considered unadministered 


1 Cross v. Marston, 17 Vt. 583; McLeod v. Jones, 105 Mass. 

2 Park vy. Baker, 7 Allen, 78. 

8 Rex y. St. Dunstan’s, 4 B. & C. 686 ; Twigg v. Potts, 3 Tyrw. 969; Colegrave v. 
Dias Santos, 2 B. & C. 76. 

4 1 Inst. 58,a; Poole’s Case, 1 Salk. 368; Peck v. Batchelder, 40 Vt. 233. 

5 L. R. 4 Ch. 630. 

6 9 Allen, 114; cf. Rex v. St. Nicholas, Gloucester,1 T. R. 723, n. 

7 McLaughlin v. Nash, 14 Allen, 186; Providence Gas Co. v. Thurber, 2 R. I. 28; 
Alvord Carriage Manuf. Co. v. Gleason, 36 Conn. 86 ; Rex v. Rochdale, 1 M. & S. 684; 
Rex vy. Brighton, 5 B. & C. 466; Wall v. Hinds, 4 Gray, 256. 

8 Vaughen v. Haldeman, 33 Penn. St. 522; Montague v. Dent, 10 Rich. 185; Rogers 
v. Crow, 40 Mo. 91. 

9 2 Smith’s Lead. Cas. 252* ; Daniels v. Pond, 21 Pick. 867; Fay v. Muzzey, 18 
Gray, 53; Plumer v. Plumer, 10 Foster, 558. 

10 11 Vin. Abr. 175, pl. 832; Carver v. Pierce, Sty. 66; Yearworth vy. Pierce, s. c. All. 
81; 1 Vin. Abr. 444, Words, R. a. 5; s. c. Toll. Exors. 150; Math. Exors. 27. 
16C. & P. 616. 12 6 Foster, 346. 18 3 N. H. 484. 14 2 Kern. 170. 
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property of the Ptolemies. In this case the right of removal had 
been waived. In a case where our warm feelings towards the 
Ptolemies did not bias the mind, it seems that a light and movable 
statue or bust would be personal property; and that the pillars 
supporting a permanent building, no matter how elaborately they 
might be carved, would be realty against all.1 And that between 
these two classes cases may arise in which the real right of the 
landlord and the chattel right of the tenant would co-exist, as in 
the great granite figure in Snedeker v. Warring. 

The rolling stock of railroads suggests an extreme case of remov- 
able fixtures. In the cases cited below,? it was held that the cars 
and so forth were removable fixtures. But in others* it was held 
that they were not, but were mere chattels. Redfield in his work on 
Railways, § 235, note, inclines to the opinion that they are not; 
and in these days of through lines when the cars of one road may 
be on the track of another a thousand miles distant in a week, the 
quality of permanent annexation seems entirely lacking. The iron 
rails are fixtures of course.* 

Perhaps the most extreme application of the term was in the case 
of Lushington v. Sewell,® where the vice-chancellor seemed to think 
that slaves and live-stock might pass as fixtures under a devise of 
a West India plantation. 

The annexation may be only constructive, and such annexation 
may occur in two cases ; z.e., — where the fixture has been annexed 
and is separated for a temporary purpose, — and where the fixture, 
although never physically fixed, is yet an essential part of some 
thing which is fixed. Examples of the first may be found in mill- 
stones taken off to be recut, but remaining fixtures. And the 
saws and belts of a saw-mill taken off to store during the winter 
remain fixtures,’ and doors and windows temporarily removed for 
repairs retain their character. In Wadleigh v. Janvrin, the court 


1 See Foley v. Addenbrooke, 18 M. & W. 174; Leach v. Thomas, 7 Car. & P. 827. 

2 Farmer’s Loan § Trust Co. v. Hendrickson, 25 Barb. 484; Pierce v. Emery, 82 N 
H. 484; Palmer v. Forbes, 23 Ill. 801; Hunt v. Bullock, 23 Ill. 8320; Pennock v. Coe, 
23 Howard, 117. 

3 Stevens v. Buff. § N.Y.City R. R., 81 Barb. 590; Beardsley v. Ont. Bk., ib. 619. 

* Hunt v. Bay State Iron Co., 97 Mass. 279. 51 Sim. 435. 

6 Wistow’s Case, 14 H. VIII. 25, b. 

1 Burnside v. Twitchell, 43 N. H. 890. 

8 Liford’s Case, 11 Co. 466; Rogers v. Gilinger, 30 Penn. St. 185; Wadleigh v. 
Janvrin, 41 N. H. 508. 
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went very far, for there was evidence that the intention was to put 
up new doors and windows, not using the old ones again ; so that 
they might have been treated as disannexed, and reconverted into 
chattels. But the ruling may perhaps be supported on the ground 
the intent was ineffectual, because secret and not acted upon. As 
a case going probably too far in the other direction we may note 
Peck vy. Batchelder, where the court held that double windows 
made for a house and put in place and used for the latter part of a 
winter, and then stored until the return of cold weather, were not 
removable fixtures, but mere chattels, because not screwed up. The 
court seems to have evolved from its own consciousness the concep- 
tion that double windows put up without screws were not properly 
attached. 

In Blethen v. Towle? this constructively fixed character of a 
thing temporarily disannexed was denied as to stoves; but in the 
face of so many precedents (and more may be adduced) this case 
cannot be relied upon. 

But this is not to be extended to materials collected with intent 
to annex, as was wrongly done in McLaughlin v. Johnson,? where 
rails hauled to the spot where a fence was to be made were held to 
be affixed; and Voorhis v. Freeman,‘ where rolls kept on hand to 
replace others which were fixed were held to be fixtures. For in 
Woodman vy. Pease,> stones brought to the spot for a doorstep but” 
not laid were held to be chattels; and in Burnside v. Twitchell 
new saws bought for and carried to a saw-mill, but not affixed, were 
held to be but chattels; and the same ruling was made in regard 
to iron rolls in ex parte Astbury ;" and in Peck vy. Batchelder} 
_ blinds made for a house and stored in it but not hung, remained 
chattels. And the editor of Smith’s Leading Cases, 254*, says that 
the bringing with the intent to annex is insufficient without doubt, 
on the authority of Cook v. Whiting.® 

The other mode of constructive annexation, where the only 
annexation is the relation of the thing as an integral part to some 
thing which is annexed, we may see illustrated in the loose cover 
of a kettle set in brickwork, the former taking the fixed character 
of the latter,’ and keys, which are fixtures if the locks to which 


1 40 Vt. 233. 2 40 Me. 810. 8 46 Ill. 163. 
42W.&S. 116; and in Palmer v. Forbes, 23 Ill. 80. 5 17 N. H. 282, 
6 48 N. H. 390. 7 L, R. 4 Ch. 680. 8 16 Ill. 480, 
9 Liford’s Case, 11 Co. 46 b. 
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they belong are annexed.! In Metropolitan Counties, gc. Soc. v. 
Brown? an anvil not attached was held to be affixed because the 
trip-hammer was. And Farrar v. Stackpole® went to the extremest 
verge in holding a loose chain and bars to be fixtures in a saw-mill. 
And in Christian v. Dripps,* turning lathes not fastened down 
were held to be constructively part of certain fixed machinery ; and 
this distinction was pointed out in Elwes v. Maw.’ It is very 
clear that this construction cannot be generally adopted however, for 
in an ordinary factory, for instance, the object is to get work done 
by machinery which may be chattel in its nature, and the heavy 
fixed machinery is only of use to drive the light machinery, and the 
solid building itself is only of use to protect the machinery. Yet 
nothing is more firmly settled in the law of fixtures than that these 
things come under different rules and are not constructively the 
same. Yet Smith seems inclined to extend the principle, 2 Lead. 
Cas.257*. From the ruling in Lawton v. Lawton, that the principal 
thing “ shall not be destroyed by the accessory,” it may perhaps be 
deduced that “if a trading fixture could not be removed without 
the destruction or great and serious injury of some important build- 
ing it would be irremovable.? But when the building is but an 
accessory to the fixture, such as an engine-house, and built to cover 
it, there we have the authority of the text for saying that one as 
well as the other is removable.” And in the case of the Olympic 
Theatre,’ the court said that when the instrument is accessory to 
a thing of personal nature, it is a chattel; but if it be a necessary 
accessory to the enjoyment of the inheritance it is realty ; and see 
Heermance v. Vernoy.® But this distinction was rejected in White- 
head v. Bennett. It is capable of indefinite expansion, and of 
unsettling nearly every distinction in the subject. It is, to say the 
least, dangerous. 

Is there any test by which we may determine whether a thing 
annexed to real estate is a chattel, a removable fixture, or part of 
the real estate? Many such have been proposed. Hill, 29, sug- 
gests, — 

(a) The nature of the thing annexed, (4) situation of the per- 


1 Grady on Fixtures, 21, and cases cited. 

2 26 Beavan, 454. 3 6 Greenleaf, 154. 4 28 Penn. St. 271. 

5 3 East, 38; see also Rex v. St. Nicholas, Gloucester, 1 T. R. 723, n. 

6 8 Atk. 13. 

1 This was distinctly ruled in Foley v. Addenbrooke, 13 M. & W. 174. 

8 2 Browne, 286. 9 6 Johnson, 5. 10 27 L. J. (N. 8.) Ch. 474. 


XUM 


422 FIXTURES. 


son annexing the thing, (c) intent, (d) treatment by the owner 
of the freehold, (e) custom, (f) injury to the freehold by separa- 
tion; and finally the end sought by the annexation, as, whether the 
fixture was erected for trade (gy), or for agriculture (/), or for 
ornament (7) ; to which must be added, (7) the nature of the physi- 
cal connection with the real estate, as by screws, &c. Injury to 
the fixture by separation (4), and adaptation to the use to which 
the estate is put (1), are also of importance; and if custom is 
included in the list contract (m) should be. This is evidently a 
very heterogeneous list, ranking together considerations having 
little in common. And Amos and Ferard’s list is similar. Smith 
and Soden, 299, select two distinctive qualities, (1) the mode 
of annexation, and hereunder, (a) the injury to the fixture by 
removal, (6) the injury to the realty by the removal ; and (2) the 
object of the annexation, and hereunder, (a) whether the intention 
was to affix the thing permanently, or (4) to secure the more com- 
plete enjoyment of the thing as a chattel ; which seems a very neat 
analysis. But in truth the only test is the apparent permanency 
of the attachment, and the various considerations, (a), (b), &c., 
above set forth, are only of importance as facts indicating such 
permanency. 

One or two of them may be sufficient to show the character of 
the thing annexed, and they cannot all operate at once. No one 
can be taken as a final test of universal application, for each has 
been on some occasion disregarded. A little examination of these 
considerations will here be useful, and we shall take the list of 
Hill as fullest. As to the nature of the thing annexed (a), the 
full illustrations heretofore given are apt, and show the importance 
of the point. We may also note the case of Beers v. St. John, in 
which the fact that the fixture was constructed in part of material 
belonging to the owner of the land, was thought material but not con- 
clusive. As to the situation of the person annexing the fixture,(b) 
this cannot be here treated, because we have not yet considered what 
the rights connoted by the term fixtures are: and the situation of 
the person who annexes a fixture is only important so far as it 
varies those rights. In the viewtaken in this essay things annexed 
to real estate are chattels, removable fixtures, or realty, according 
to their physical nature and connections, and the position of the 
person who annexes is a mere accident (using that word in its 


1 16 Conn. 822, 
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metaphysical meaning) which does not affect the constitution of 
the class, but may occasionally alter or destroy the rights which 
otherwise arise from the position of the thing as a member of the 
class. 

As to the intent (c), this is undoubtedly very important. Wins- 
low v. Merchants’ Ins. Co. Very little attention was paid to this 
point in Butler v. Page,? where it was held that a builder’s shed, 
open, and loosely constructed, erected merely for temporary use 
while building a permanent edifice near by, was a removable fixture. 
But only that apparent intent which is shown by the mode of 
annexation is to be considered.? As to treatment by the owner of 
the freehold (d), we know of no case where that has been allowed 
to have any influence ;* and we shall see further on that the pecu- 
liar rights in fixtures arise of necessity from the fact of annexation, 
and are quite involuntary both as to the owner of the personal right 
and the owner of the real right ; and that contract, although it may 
vary these rights, is not usually their source. Of course the owner 
of the realty may sever a fixture, and reconvert it into personalty, 
just as any one else may. As to custom (e), it may interfere, both 
to prevent a thing from becoming a fixture, and as the basis of a 
contract, to alter the attendant rights. But as it is a mere excep- 
tion, and of course of the most irregular nature and application, 
we need not consider it in a search into the nature of fixtures. That 
injury to the freehold will arise from separation (f), is certainly 
of great weight. In Foley v. Addenbrooke,’ fixtures, including 
therein iron castings, were removable by express contract, yet an 
iron casting important to support a building was held to be irre- 
movable. A slight injury to the freehold was however disregarded 
in that and other cases. 

But that no injury will arise from disannexation, is of less im- 
portance. “ It is not easy to see why if the right to remove the 
upper portion of a barn or other structure depends on whether the 
foundations will be injured by the process, it should not exist in 
every case where they are left standing, however destructive the 
removal may be to the house itself.’’ ® 


1 4 Met. 306. 2 7 Met. 40. 

3 2 Smith’s Lead. Cas. 260; Wadleigh v. Janvrin, above, 419-20. 

4 In Rex vy. Otley, 1 B. & Ad. 165, Littledale, J., observed, “it must depend upon 
the nature of the building, and not upon the mode of treating it.” 

5138 M. & W. 174. 

6 2 Smith’s Lead. Cas. 253*; Amos & Ferard on Fixtures, 91*. 
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As to the end sought by annexation, i.e., either trade (g), agri- 
culture (A), or ornament (¢), a more careful examination is 
necessary ; for if this is a governing fact, then the permanence of 
annexation is an insufficient test, and fixtures as a class have no 
common determining physical quality. At the end of this article 
we shall examine the foundations of the law of fixtures in public 
policy ; and we think it will then appear that the distinction is not 
in accordance with the principles upon which the law of fixtures 
rests: and that the law has been so stunted as to suggest mutilation 
rather than irregular development. But here, we propose only to 
examine the precedents. Trade fixtures, including all annexed things 
used for any purpose connected with manufacture or sale, have been 
said to be most easily separable. Fixtures erected for ornament or 
convenience, and including all other fixtures except those for agricul- 
tural purposes, have been thought less easily removable. And agri- 
cultural fixtures were considered to be in all respects immovable, 
and real estate. 

As to ornamental fixtures, in Poole’s case} and Herlakenden’s 
case,” they were held to be irremovable. But this has been long 
since overruled. In Bishop v. Elliott ornamental fixtures (marble 
chimney-pieces) were allowed to be removed ; and it was said that 
the law had altered between Herlakenden’s case,? and ex parte 
Quincey,’ and now the law is well settled that ornamental fixtures 
are governed by the same rules as trade fixtures.® 

As to agricultural fixtures the case is more doubtful. In the early 
cases their immobility is not laid down,® although if recognized 
it would have been the decisive point. But the elaborate decision 
of Lord Ellenborough in Elwes vy. Maw,’ undoubtedly determined 
the English law of agricultural fixtures against their removability, 
so that, until altered by statute, all things annexed to the realty 
for purposes merely agricultural were in England real estate. But 
we have not been able to find an American case in which a fixture 
was held to be real estate because agricultural, although there are 
many obiter dicta. On the contrary, the distinction has in several 


1 1 Salk. 368. 24 Co. 62a. 3 11 Exch. 118. 41 Atk. 477. 

5 See the various text-books, and the cases holding chandeliers, &c., fixtures, 
above, and as an extreme case Weston v. Weston, 102 Mass. 514, where marble slabs 
on brackets were held to be chattels. 

6 42 E. III. 6, pl. 19; 20 H. VII. 18, pl. 24; Cooke’s Case, 24 Eliz. ; Moore, 177; 
Day v. Austin, 37 Eliz.; Owen, 70; Cro. Eliz. 874, b. 

7 8 East, 38. See Amos & Ferard, on Fixtures, 23*, & seq. 
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States been held to be bad, as opposed to enlightened public policy? 
As by this rule that class of tenants upon whom the state most 
relies, a class too upon which the hardships of life press most 
heavily, is deprived of the benefit of a right acknowledged to be 
most salutary in its effect, we may hope that the theory will receive 
no countenance in America. Surely in this country where so little 
foresight is used in farming, and farms are so rapidly exhausted, 
every inducement should be offered to the farming tenant to make 
costly improvements and additions. 

Before leaving the matter of the distinctive qualities of fixtures, 
a few words are due to the considerations that we have ventured to 
add to the list of Mr. Hill. The nature of the physical connection 
with the realty, as by screws, masonry, &c., (7) is one of the most 
important points. Such a connection has often been spoken of as 
essential to the existence of a fixture. In the cases of constructive 
annexation above named this was not however regarded; and, 
“The wisdom of treating any permanent structure as personalty 
because it is not built into the soil . . . may well be doubted, 
and the better as well as older rule seems to be that every thing 
which the eye of a stranger or purchaser would regard as part of 
the freehold, shall be in substance what it is in appearance.” ? 
And mere physical connection is often insufficient to convert a 
chattel into a fixture. Nevertheless this is one of the tests oftenest 
employed. 

Injury to the fixture by separation (/) is obviously indicative of 
the permanence of the annexation.’ It was disregarded in Park v. 
Baker, where an ice chest was held to be a chattel, although it 
could not be removed without taking it to pieces: nevertheless the 
test is of frequent application. 

And so is adaptation to the use to which the estate is put (e) ; 
and it was so considered in Lawton v. Salmon,’ and numerous modern 


1 In New York in Dubois v. Kelly, 10 Barb. 496. In Alabama in [Harkness y. Sears, 
26 Ala. 493. In Vermont, a barn was held to be removable in Preston v. Briggs, 16 
Vt. 124, and see Leland v. Gassett, Vt. 1848. This last case is noted in Washburn’s 
Dig., but does not seem to have ever been reported. In Van Ness v. Packard, 2 
Pet. 137, a dairy was held removable. 

2 2 Smith’s Lead. Cas. 260*. 

3 Trappes v. Harter, 2 C. & M. 158; Vanderpoel v. Van Allen, 10 Barb. 163; Bart- 
lett v. Wood, 32 Vt. 872. 

4 Hill, 21,22; Wetherby v. Foster, 5 Vt. 186. 

5 Amos & Ferard on Fixtures, 48*. 

6 7 Allen, 78. 71H. BL. 259 n. 
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cases.!. To be sure in the case of Park v. Baker, above cited, such 
adaptation was said to be immaterial. But we apprehend that that 
case was ill considered ; for adaptation was considered an important 
circumstance in later decisions in this state.? 

And contracts (m) may infinitely vary the nature of fixtures. The 
interesting relation of such contracts to the statute of frauds will 
be touched later. 

The distinction between fixtures attached to the walls of a build- 
ing and fixtures attached to the middle of it, which was considered 
to be of vital importance in most of the cases ». the year books, 
was wisely discarded in Dudley vy. Ward, and has never since been 
regarded. : 

So far we have been engaged in the consideration of the objects 
denoted by the term removable fixtures, and we have endeavored 
to show both by illustrations and by an analysis of the qualities 
which have been said to mark removable fixtures, that these things 
have a common quality, namely, a degree of permanence shown in 
the physical character both of the thing and its connections, which 
alone distinguishes them on the one hand from perfectly unattached 
chattels, and on the other from perfectly inseparable realty. 

It should however be remarked that while the distinction between 
chattel fixtures and removable fixtures is well marked, compara- 
tively few cases have arisen in which the distinction between real 
fixtures and removable fixtures was in issue. We have however 
adopted the opinion of most writers on the subject ; and believe 
that the precedents establish it. Whitehead v. Bennett,t and Leach 
v. Thomas,> may be cited as authority for the distinction. 

This completes our examination of the class of things denoted by 
the term fixtures. The consideration of the legal qualities connoted 
by that term, that is of the peculiar rights in fixtures, which differ 
widely from any other known to the law, except those in growing 
crops, must be postponed for future consideration. These by the 
way are so closely analogous to fixtures that the two things should 
be treated together. We have not done so, because we feared to 
introduce a new complication into a subject so overburdened. 

! H. Bl. 259 n. 

2 McLaughlin v. Nash, 14 Allen, 186; Bainway v. Cobb, 99 Mass. 457; Hanrahan v. 
O’ Reilly, 102 Mass. 204. 
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THE ADMINISTRATION OF CRIMINAL LAW IN 
SCOTLAND. 


In a previous paper we explained the constitution and procedure 
of the Scotch Civil Courts. We propose now to give a sketch of 
~ the Administration of Criminal Law in Scotland. 

The distinguishing feature of the Scotch system is the existence 
of a public prosecutor, intrusted by the crown with the duty of 
investigating crimes, and bringing to trial persons whose guilt he 
believes can be established at a public trial. The person who holds 
this office, and directs or controls the actings of a multitude of 
subordinate officers is styled “ Her Majesty’s Advocate,” or “ The 
Lord Advocate.” He is a barrister of the supreme court, is 
appointed by the Prime Minister, and holds his office so long only 
as the ministry by whom he has been appointed lasts. There is 
indeed little or nothing of a political nature in the office of public 
prosecutor, but the Lord Advocate is also the legal adviser of Her 
Majesty’s Ministers in Scotch affairs, both executive and legislative, 
and for this purpose it is most desirable, if not absolutely necessary, 
that he should be a member of Parliament. The duties more 
immediately devolving on the Lord Advocate as public prosecutor, 
are to determine what prisoners should be brought to trial, and to 
conduct the prosecution when the trial takes place in the supreme 
court. For this purpose he has the assistance of the Solicitor-Gen- 
eral, and four other barristers, called ‘“ Advocates-Depute,” all 
advocates of the supreme court. These officers, like the Lord 
Advocate, are appointed by and change with the ministry. The 
mode in which their duties are performed will be immediately 
explained ; but the procedure in a criminal investigation and _pros- 
ecution will be best understood by considering the functions of, 
certain other officials, whose appointments are permanent and for 
the most part independent of the Lord Advocate, though they are 
bound to obey his instructions. 

The sheriff, the procurator-fiscal, and the police force, in their 
respective districts, are in the first place responsible for the detec- 
tion of crimes, the apprehension of suspected persons, and the 
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preliminary investigation. The sheriff is the local or district judge, 
exercising as we have seen a large civil jurisdiction. The pro- 
curator-fiscal is a local solicitor, practising in the sheriff’s court, 
and appointed by the crown. The police force of the town or dis- 
trict act under his orders. The procurator-fiscal is the active 
local prosecutor. Whenever a crime is reported by the police, or 
comes otherwise to his knowledge, it is his duty, if the perpetrator 
has not been apprehended at the time, to institute inquiries and 
direct the efforts of the police towards an arrest, and, for that pur- 
pose, when suspicion has come to be directed against a particular 
person, to apply to the sheriff or other local magistrate for a war- 
rant of apprehension. . This warrant is craved by the procurator- 
fiscal on a short statement that a certain crime has been committed, 
and that he has reason to believe that a person named is the guilty 
party, and it is at once granted by the sheriff, and furnished by the 
procurator-fiscal to the police as their authority to force an entrance, 


and search private residences, &c., and take the suspected person 
into custody. 


“ On? the apprehension of the accused, he is brought before the magis- 
trate (or sheriff), the information or charge against him is read, and he is 
asked whether he has any statement to make, —being cautioned at the 
same time that he need not speak unless he chooses, and that any statement 
which he makes may be used as evidence against him. At this stage the party 
accused is not allowed to have the advice of an agent or to communicate 
with any one. He must take upon himself the responsibility of making or 
declining to make a statement or ‘ declaration’ as it is called. Sometimes 
he declines to speak ; sometimes he speaks freely, and is asked by the mag- 
istrate any questions which occur to him as to circumstances on which it 
seems probable that he can throw light; and an opportunity is given him 
of suggesting the names of persons whom he wishes to have examined. 
Whatever he says is taken down in writing, and read over to him; and if 


1 The following accurate and comprehensive account of the procedure at this 
stage is from the report of the commissioners appointed to inquire into the Scotch 
law courts, issued in 1871. The commission, which consisted of twenty-three mem- 
bers, included the following: Lord Hatherley, the present Lord Chancellor of 
England; Lord Colonsay, formerly Lord President of the Court of Session, Scotland ; 
his successor Lord President Inglis; Sir James Moncreiff, Lord Justice Clerk; Mr. 
George Young, Q. C., M. P., Lord Advocate ; Mr. A. R. Clark, Q. C., Solicitor-Gen- 
eral ; Mr. E. S. Gordon, Q. C., M. P., all of the Scotch bar; Mr. Justice Willes of the 
English Court of Common Pleas ; and Sir Roundell Palmer, Q. C., M. P., of the Eng- 
lish bar. 
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he desires, either then or at any subsequent time, to make any additions or 
alterations, these are also written down. If a prima facie case is estab- 
lished sufficient to throw suspicion on the accused, even though insufficient 
to justify his being committed for trial, the magistrate commits him in the 
mean time, with a view to ‘further examination. During this period of 
incarceration, which never lasts beyond a few days, the procurator-fiscal 
continues his inquiries, examining or ‘ precognoscing’ all persons likely to 
be able to give information regarding the offence reported. This he gen- 
erally does in communication with and under the direction of the sheriff or 
other magistrate, if the case be a serious one. After considering the ‘ pre- 
coguitions,’ the magistrate makes up his mind either to discharge the pris- 
oner, or tq ‘commit him’ for trial, or, in technical language, ‘till liberated 
in due course of law. The ‘precognitions’ are statements taken down in 
writing from the lips of persons examined not in the presence of each other. 
The precognition of each witness is read over to and generally signed by 
him, but the statements are not in general made upon oath, although the 
magistrate has power to put the witnesses on oath, even during these pre- 
liminary investigations, and sometimes does so. At none of these preliminary 
examinations of witnesses is the accused present, or entitled to be represented 
by an agent; nor is he entitled to be informed at that stage who the wit- 
nesses are upon whose statements he is subjected to imprisonment. It is 
the duty of the sheriff and procurator-fiscal to inquire into the merits of any 
defence stated by the accused. 

“Tn all cases that are not treated as summary cases (of which here- 
after), when the accused has been committed for trial, or when the material 
witnesses within reach have been precognosced, and difficulty is felt as to 
the disposal of the case, the precognitions are sent to Edinburgh, and laid 
before the Lord Advocate, Solicitor-General, or the Depute-Advocates 
(collectively styled ‘Crown Counsel’), and they give instructions some- 
times for the liberation of the accused, on the ground that they think the 
evidence insufficient, — sometimes for his committal for trial, even although 
the magistrate has not felt justified in taking that step. Sometimes further 
inquiries are directed.” 


The decision of crown counsel is given deliberately but promptly. 
Scotland is divided into four districts, one of the Depute-Advocates 
being attached to each, and returning instructions on cases re- 
ported from it, and advising with the other crown counsel in cases 
of difficulty. They further determine whether the trial is to be 
before the sheriff or before the supreme criminal court (styled the 
Justiciary Court) at Edinburgh or on circuit. The jurisdiction 
and constitution of these courts will be afterwards explained. 
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When committed for trial and not liberated by crown counsel, 
the accused may apply to be admitted to bail pending the trial. 
The Scotch law of bail is in a somewhat unsatisfactory state, as 
will be immediately shown ; but the practical result is that in all 
serious crimes the accused may, with the Lord Advocate’s consent, 
be admitted to bail, and that in the less serious class of cases he is 
entitled to be liberated on bail for a comparatively small sum, 
fixed by the sheriff within limits prescribed by statute. 

But the most important privilege of the accused is the right 
secured to him by the statute of Queen Anne (1701), the Habeas 
Corpus Act of Scotland, of forcing the prosecutor to bring him to trial, 
and to conclude it within (at the longest) one hundred ‘and forty 
days from committal. The statutory right of “ running letters,” 
as it is called, begins immediately on the accused being committed 
for trial, not on committal for further examination ; and it does not 
apply if the accused has been previously admitted to bail. The 
accused is entitled to make intimation (according to certain forms) 
to the Lord Advocate, or in minor cases to the procurator-fiscal, call- 
ing only on him within the next sixty days to fix a diet for trial. In 
order to bring to trial, the prosecutor must serve on the accused fif- 
teen days beforehand an indictment, z.e. (as will be afterwards ex- 
plained) a criminal charge setting forth the crime in detail, and 
having appended thereto a list of witnesses. The diet of trial must 
be within a period not later than forty days succeeding the sixty, and 
the trial must be brought to a close within that time. If the pro- 
secutor fails within the sixty days to fix a diet, or within the next 
forty to bring on and conclude the trial, the accused is entitled to 
be set at liberty. (The second period is thirty days in cases tried 
in the sheriff court.) But another opportunity remains to the 
public prosecutor. He may institute proceedings of new. These 
must be in the form of Criminal Letters (in this case called “ Last 
Criminal Letters”), which differ only in form from an indictment. 
These can be applied for at any time, even beyond the hundred 
days, but the trial must be brought on and concluded within forty 
days of the recommitment, or, if the accused be at the time in cus- 
tody, within forty days of the letters being served on him, failing 
which he is declared by the statute forever free from all ques- 
tion for the crime. In cases of high treason a longer delay is 
secured to the public prosecutor by postponing the accused’s right 
to run his letters till forty days after his committal. 
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There appear to be several practical defects in the provisions of 
this statute. It is not self-operating: the machinery requires to 
be set agoing by the accused, and involves the intervention of a law 
agent and the payment of certain court fees, of no great amount 
indeed, but sufficient to prevent the ordinary class of criminals 
from availing themselves of the act, if indeed its provisions are 
known to them. Hence prisoners tried at the half-yearly circuit 
courts are often found to have been incarcerated longer than one 
hundred and forty days. Again, the privilege does not extend to 
persons liberated on bail and awaiting trial. It is somewhat curious 
that in both these respects persons accused of treason-felony have 
a law for themselves. Treason-felony is an offence short of high 
treason, punishable with penal servitude, and consists of devising 
to dethrone the sovereign, coerce parliament, levy war, &c., with- 
out the committal of any overt act; and the accused has by statute 
(1848) the benefit of the Act of 1701, without taking any initial 
step of intimation to the Lord Advocate, and that whether he be in 
custody or liberated on bail. 

The Scotch Law Courts Commissioners would remove the expense 
attending the privilege of running letters, but do not propose to ex- 
tend it to persons liberated on bail; nor do they deal with another 
blot in the procedure, viz., that as “ Last Criminal Letters’ may 
be applied for at any time, even after the expiration of the hundred 
days, the public prosecutor may hold the threat of a prosecution 
over the head of one who has already suffered one hundred days’ 
imprisonment, and ineffectually challenged a trial, and may thus 
drive him for safety out of the country. The period during which 
the public prosecutor may app for “ Last Criminal Letters” 
should be limited to a few days after the expiry of the hundred. 
Certain of the Commissioners recommend the repeal of the Act 
1701, and the adoption of a system by which, regular sessions of 
the criminal courts being appointed, prisoners should be entitled to 
be brought to trial at the first sitting, one month after the com- 
mittal for trial, and that the court should take public notice of all 
cases, where the prosecutor failed to do so, and either make an 
order for the trial of the accused or set him at liberty. This, how- 
ever, would do little good, unless the sessions of the circuit courts 
were made more frequent than half-yearly,— which the number of 
trials at many of the circuit towns does not seem to justify ; but that 
is a matter of detail. 
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Having now seen the alternatives that follow from the procurator- 
fiscal’s initial investigation, viz., committal for trial or immediate 
liberation, and having also seen what rights emerge on committal 
for trial, viz., liberation on bail, discharge by crown counsel, or a 
trial concluded within a limited time, let us now examine more 
fully the procedure adopted at the preliminary examination and 
subsequently at the trial. 

The characteristic of the prior investigation is its secrecy. It is 
conducted without the knowledge either of the accused or of the 
public. The “ Declaration ” which, as above explained, the accused 
is invited at the outset to make, has been and still is the subject of 
much criticism in Scotland. According to the law as it at present 
stands, it can be read to the jury at the trial by the public prose- 
cutor as evidence against the prisoner, and usually is so when it 
contains important admissions, or gives an account that is highly 
suspicious or demonstrably false. On the other hand, it cannot 
as a matter of right be called for by the prisoner and read as eyvi- 
dence in his favor. In practice, under the direction of the bench, 
it is seldom withheld when called for on behalf of the accused, 
unless it contains charges against other parties, when these are 
struck out before being read. Of course the reading of a declara- 
tion on behalf of the accused can only prove that immediately on 
being charged with the crime he gave such an account of the affair. 
To establish the defence set up in the declaration, the prisoner 
must prove the facts, and he is of course entitled to do so, even 
though it should imply an accusation against others. A jury is 
entitled to know what account a prisoner gave on being charged 
with the crime, but they are nosentitled to accept in favor of the 
prisoner an account unsupported by evidence on the same footing 
as the proved facts of the case against him. The prosecutor fre- 
quently disproves the prisoner’s declaration, but the prisoner is not 
entitled to found upon the facts detailed in it unless he establish 
them by evidence, which he has an opportunity of doing; and 
there is no injustice in the declaration telling against him, if having 
the opportunity of proving the truth of it, he fails or makes no 
attempt to do so. The fear lest declarations should without 
proof be used as evidence of the professed facts they narrate, has 
led to the rule that a declaration can be used against a prisoner, 
but not in his favor. But we think that the rule of law should be 
conformed to what we have stated to be the general practice, viz., 
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that the declaration should be admitted on behalf of the prisoner 
as proof of the fact that the account it contains (whether true or 
false) was given by him. 

Bug it is further objected that the invitation to make a declara- 
tion, and particularly the specific questions that are often asked on 
the salient points of the case, lay an unfair trap for the prisoner, 
who is without advice of any kind, in order to extract a confession 
or lead to untrue and inconsistent statements, which may ultimately 
damage him on trial. Undoubtedly, in the hands of an unscrupu- 
lous sheriff and procurator-fiscal, this examination may be made an 
engine of oppression. But, whatever may in this respect have been 
the practice in former times, there is no doubt, as the evidence laid 
before the Scotch Courts Commissioners shows, that the examina- 
tion is conducted with great fairness, and that no pressure is 
brought to bear on the prisoner. There is first the warning by the 
sheriff that he need not speak unless he pleases, then the general 
invitation to make a statement, which if rejected closes the decla- 
ration,— and this is the course followed by astute prisoners. If 
the invitation is accepted, it of course tends greatly to its co- 
herence, and to its value as a means of exculpating the prisoner, 
if innocent, that his mind should be directed to the points which 
weigh against him, and which he may be able at once to clear up. 
The declaration thus affords an invaluable opportunity to an inno- 
cent person of explaining circumstances of suspicion which may 
often be at once verified by the procurator-fiscal and lead to an 
immediate discharge, thus avoiding the commitment for trial which 
damages the reputation, and perhaps even rendering commitment 
for further examination unnecessary. No doubt it is this prospect 
that prompts the guilty to invent plausible but false explanations, 
forgetting that they can be at once disproved, and will thus only 
insure their commitment. 

But again, should the prisoner not have the benefit of profes- 
sional advice at or before making his declaration’ This is urged 
in the interest of the innocent, who it is said may be often unable 
to pass through the ordeal without making misstatements arising 
from excitement or confusion, or are tempted to prevaricate in 
- order to conceal or explain circumstances of suspicion though not 
of guilt; and all such false or inaccurate declarations are used with 
great effect against a prisoner at his trial. In dealing with this 
subject the Scotch Courts Commissioners observe that none have 
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asserted that declarations have been the means of obtaining con- 
victions against the innocent, and that all admit that the advice of 
agents and friends would almost invariably lead to a refusal by the 
accused to make any declaration at all. And they give ag their 
opinion that it would be a misfortune to the administration of 
criminal law to make the proposed change, adding, “ We think 
the objection is purely theoretical, and based on a tendency to push 
beyond its legitimate application the theory that no man is bound 
to criminate himself.” In this view we heartily concur. The 
examination of the accused as a regular witness at the trial is 
justly deemed too severe a test, but it would be a misfortune if 
there were no means by which the voice of the innocent could be 
heard ; and it would lose much of its value if it could only be con- 
sidered as the tutored utterance of agents or friends. Besides the 
declaration is a legitimate means of aiding the conviction of the 
guilty, and for that purpose also it would become less efficient if 
concocted by others. The opposite view has, however, the influen- 
tial support of the present Lord Advocate and others. 

What will doubtless be considered the most peculiar feature of 
the criminal procedure in Scotland, is that the “ precognitions,” 
the preliminary examination of witnesses,—the result of which 
determines whether the accused is to be committed to prison for 
trial or discharged,—are conducted secretly and behind his back. 
After emitting or refusing to emit a declaration, he is carried to 
prison and hears and sees and is informed of nothing till he is 
liberated by the gaoler, or is served by an officer of the law with 
a warrant of committal for trial. The prisoner has never any right 
to know the contents of the precognitions. The sheriff’s determi- 
nation to commit for trial is a few days after, it is true, overhauled 
by crown counsel, but they have the same materials to guide them, 
unless they ask for further information, and the prisoner has no 
opportunity of correcting or explaining the witnesses’ errors or 
prejudices or falsehoods. It is a strong testimony to the general 
truthfulness of witnesses, and the confidence felt in the integrity of 
the administrators of the law, that such a system is not merely 
tolerated, but defended and applauded. Those who desire a change 
do not allege that it has been worked oppressively, or that the 
innocent have suffered more than under a more open and popular 
system’ The integrity and intelligence of procurators-fiscal, and 
the direct responsibility of crown counsel, and particularly of the 
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Lord Advocate in parliament, are the great securities against care- 
less or wilful maladministration. A minority, however, of the 
Scotch Courts Commissioners, headed by the present Lord Advocate 
and Solicitor-General, recommend a change to a more public method, 
regarding the present system, “ which has descended to us from 
remote and comparatively dark times, as a blot upon the criminal 
law of Scotland.” They propose that the witnesses should be 
examined before a magistrate in presence of the accused, provided, 
if he desire it, with legal advice; and that at the close he should 
have an opportunity of making a statement to be recorded in his 
own words, a copy of which and of the witnesses’ depositions should 
be furnished to him. In expressing their disapproval of these 
proposals (except the last, to furnish a copy of witnesses’ state- 
ments to the accused), the large majority of the commissioners 
observe that it is not easy to overrate the importance of the investi- 
gation being conducted by a public officer and not a private prose- 
cutor ; in the latter, the proceedings become at once litigious, and 
publicity and defence by counsel and agents become necessary 
from the beginning; whereas, under the Scotch system of public 
prosecution, there is an impartial investigation, and no litigious 
procedure till the trial comes on. If the accused were defended 
from the outset, “ the procedure would inevitably become litigious, 
and the procurator-fiscal, unconsciously but effectually, would degen 
erate into a litigant, from his present position of representing the 
interests of all parties. The scheme might theoretically be more 
favorable for the prisoner, practically it would truly be more adverse 
to him, without being more beneficial to the public.” We have 
thought it right to lay these conflicting views before our readers, as 
the subject is one of much importance in criminal administration. 
Sich, however, is the public confidence in this department of the 
executive, that it cannot be said that the present system is felt to 
be a grievance. 

We have had occasion to refer to the privilege of bail pending trial. 
The Scotch law on this subject stands on rather an antiquated 
footing. The main principle was that capital offences should not 
be bailable, while all others should; and a graduated scale was 
adopted, and from time to time altered by the legislature, fixing 
the amount for the various conditions of persons. The last adjust- 
ment was in the year 1799, and limited bail for a nobleman to 
£1200, for a landed gentleman to £600; for a gentleman, burgess, 
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or householder to £300, and for any inferior person to £60. This 
absurd scale, if applied to all crimes that are not now punished 
with death, would have defeated the ends of justice ; but it is in 
reality very limited in its application, for all crimes which in 
1701 (the date of the act regarding bail) were punishable with 
death were excluded from bail. The relaxation of the penalty 
of death has for the most part been effected by custom, and thus, 
according to the letter of the law, the offences remain capital and 
therefore not bailable. Thus, in addition to treason and murder, 
the following among others are still capital: robbery, rape, wilful 
fire-raising, attempts to murder, forgery of wills or powers of 
attorney for transfer of stock, incest, and theft aggravated by house- 
breaking, or by two previous convictions, three separate acts of 
theft, and generally all thefts of large value, probably above £100.1 
It is to be observed, however, that this list does not include embez- 
zlement, fraudulent practices, or forgery (except of wills and 
powers of attorney), which crimes are therefore bailable, and the 
trifling amount that may be legally tendered frequently enables 
defaulters for enormous sums to abscond and avoid punishment. 
The statutory provisions regarding bail are supplemented by a 
power which the Lord Advocate possesses of liberating any prisoner 
(whatever his crime) for such bail as he thinks reasonable; and 
the Court of Justiciary exercises a similar power at the suit of the 
accused. 

These anomalies might be easily removed by fixing, on more 
reasonable grounds, what are bailable offences, and authorizing the 
sheriff, under review of the Court of Justiciary (for bail in the 
hands of a public prosecutor is liable to suspicion) to fix such 
amount, according to the circumstances of the case, as is deemed 
necessary to insure the appearance of the accused at the trial. 
The right or power of the wealthy to purchase a voluntary exile is 
a far worse evil than a preliminary incarceration which may turn 
out to have been undeserved. 

The “ precognition” having been completed and reported to 
crown counsel, and the determination having been taken to bring 
the prisoner to trial, they have now to decide whether the trial is 
to take place before the sheriff or before the Court of Justiciary. 
This is usually regulated by the consideration that the sheriff 
cannot inflict a greater punishment than two years’ imprisonment. 


1 In none of these cases has the accused a right to be li»erated on bail. 
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Certain crimes he cannot in any case try,—murder, rape, fire-rais- 
ing, and robbery. These and the more serious instances of other 
crimes, including theft aggravated by several previous convictions, 
are sent to the Justiciary Court. The local excitement that may 
have been called forth is a reason for sending a case to the Jus- 
ticiary Court, lest an impartial jury should not be secured in the 
district, and the novelty of a crime makes it suitable for trial before 
the higher court. 

The procedure in these courts is very much the same. The sheriff 
in the one case, and a judge of the supreme court in the other, tries 
the case along with a jury of fifteen men. The procurator-fiscal 
conducts the prosecution in the one case, and crown counsel in 
the other. In both cases the prisoner, fifteen days before trial, is 
served with a formal charge setting forth the crime of which he is 
accused, prepared in the one case by the procurator-fiscal and in 
the other by crown counsel. This charge may be couched in one 
of two forms, but they do not differ in substance. The “ Indict- 
ment” isa direct charge thus: “ A. B., now or lately a prisoner 
in the prison of C., you are indicted and accused, at the instance 
of D. E., Her Majesty’s Advocate for Her Majesty’s interest, that,” 
&c., and is signed by one of the advocates-depute. “ Criminal 
Letters,” on the other hand, which are sometimes used in the 
justiciary, and always in the sheriff court, are in the form of a 
writ issuing from the court in name of the sovereign or judge, and 
are signed by the clerk of court. The charge then proceeds in 
either case, in syllogistic form and quaint language to set forth, as 
the major premiss, that, ‘ Albeit by the laws of this and every 
other well governed realm, theft (say) is a crime of an heinous 
nature, and severely punishable ;” and then the minor premiss, 
“yet true it is, and of verity, that you the said A. B. are guilty of 
the said crime, actor, or art and part, in so far as,’ and then are 
set forth the time, place, and mode of the offence, giving a general 
disclosure of the facts which the prosecutor proposes to prove. The 
object of this specification is two-fold, “ first, that the accused may 
be sufficiently informed of what it is that is laid to his charge, and 
from which his guilt is to be inferred ; and second, that the judge 
who tries the case may be able to decide whether the facts proposed 
to be proved are relevant to infer the guilt of the accused.”! The 
prisoner’s declaration and any articles of real evidence (e.g. stolen 
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property or the like), are then specified as to be used in evidence 
against the accused, and for that purpose to be lodged with the 
clerk of court before the trial, in order that the accused may have 
an opportunity of seeing them. If previous convictions are to be 
charged as aggravations they must be set forth in both premisses, 
The “conclusion” of this criminating syllogism is as follows: 
* All which or part thereof being found proven by the verdict of 
an assize, or admitted by the judicial confession of you, the said 
A. B., before the Lord-Justice General, Lord-Justice Clerk, and 
Lords Commissioners of Justiciary, in a Court of Justiciary to 
be holden by them or by any one or more of their number within 
——, you, the said A. B., oughtto be punished with the pains 
of law, to deter others from committing the like crimes in all time 
coming.” There is appended to this detailed charge a list of 
witnesses to be adduced by the prosecutor, and he cannot at the 
trial call any others. The prisoner is also served six days before 
trial with a list of assize, é.e., the whole body of jurors to be cited 
from whom the fifteen who try the case are balloted. 

The precision required in the preparation of an indictment is a 
great safeguard to the accused. He cannot be taken by surprise. 
He knows what the crown undertakes to prove, the witnesses and 
adminicles of evidence te be adduced against him, and the jurors 
who are to try the case ; and he has fifteen days to prepare his 
defence. He is also, if unable to pay for legal assistance, provided 
with an agent, and in the Justiciary Court an agent and counsel, 
from the junior members of the profession, to prepare and conduct 
the defence. They do not indeed see the crown “ precognitions,” 
but they have the opportunity of “ precognoscing” the crown wit- 
nesses, and adducing others in defence, furnishing however the 
crown with their names the day before trial. 

As already mentioned, the style and detail of the indictment are 
intended to serve another end,—to enable the judge before proceed- 
ing to trial to decide whether the charge is relevant; that is, 
whether, if the facts set forth in the minor premiss be proved, they 
amount to a crime at all, or at least to the crime charged in the 
major premiss. This is a question of law and construction, and is 
disposed of by the judge before the prisoner is asked to plead to 
the charge or the jury are balloted. In every case the prisoner’s 
counsel or agent is first asked whether he has any objection to the 
relevancy. If neither he nor the judge raise any, the latter as the 
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first step in the case “ finds the libel relevant,” a judgment which 
is recorded and signed by him. 

The major premiss, as well as the minor, may be objected to on 
this head. In cases of well-known crimes, as theft, murder, &c., it 
is scarcely conceivable, as a glance at the form will show, that 
any real objection should arise ; but in Scotch law there is no limi- 
tation of criminal charges to delinquencies which have acquired a 
distinct legal designation. Any action or conduct which the public 
prosecutor judges to be criminal, though not falling under any of 
the familiar nomina juris, may be charged in the major premiss as 
a distinct crime, — an “ innominate offence,” as it is called. The 
judge or judges have in such cases to determine, apart from the 
specific facts enumerated in the minor premiss, whether the major 
charges what is in its nature criminal. This is an exceedingly 
convenient mode of enabling the criminal law to keep abreast of 
the new varieties of crime, “ constantly emerging in the progress 
of society, from the altered manners, extended opulence, and in- 
creasing commerce of the present age.” The power of defining 
new crime requires however to be carefully guarded, and is we 
think entirely out of place in charges of a political nature. In the 
following words Sir Archibald Alison, himself successively a 


depute-advocate, and a sheriff, writing in 1832, bears testimony 
to its beneficial administration : — 


“Tn the particulars above stated the great and ruling distinction between 
Scotch and English criminal law is to be found, and from it the superior 
mildness and humanity of our practice has arisen. In England the powers 
of the common law do not extend in the general case beyond a misde- 
meanor; and all the serious crimes, and almost all the modern offences, are 
subjects ofelegislative enactment. The consequence is that their statutes, 
made on the spur of the moment, and frequently at the suggestion of 
interested or suffering parties, are in general characterized by excessive 
severity ; and the judges, having no power to modify the penalties, find 
themselves constrained to pronounce the pain of death on numerous offend- 
ers wholly unworthy of so extreme a punishment, and who, as a matter of 
course, are afterwards pardoned. In Scotland, on the other hand, where 
the powers of the common law are more extensive, and we have been less 
afllicted till recent times with the fever of legislation, new delinquencies, 
as they have successively arisen, have fallen under the coercion of the com- 
mon law, and thence they have been not only visited at first with a milder 
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punishment than those ordained in the sister kingdom by the supreme 
authority of the legislature, but the criminal practice has been softened by 
the increasing humanity of succeeding times, and has accommodated itself to 
the ideas and necessities of more civilized ages. Hence, while the capital 
crimes of England are still (1832), notwithstanding the enlightened efforts 
of recent legislation, nearly three hundred, those of Scotland are not yet 
fifty, of which more than a half have originated with the British Parlia 
ment.” 


The charge having been found relevant, the accused is now 
asked to plead to it, guilty or not guilty. If he plead guilty, his plea 
is recorded and signed by himself or his counsel. The prosecutor 
then moves the court for sentence, and the prisoner, before it is 
pronounced, has through his counsel an opportunity of stating any 
extenuating circumstances in the case, which the court accepts as 
true, so far as admitted by the crown. Certificates of character 
may also be read. 

If the accused plead not guilty, the plea is recorded and a jury 
immediately balloted, — five from the list of assize of special jurors 
and ten of common jurors. The special are men of larger means 
according to an old but not very high standard of wealth. The 
prosecutor and each of the accused (for several implicated in the 
same offence may be tried under the same indictment) are entitled 
to five peremptory challenges, two of special and three of common 
jurors. They may also object to any other jurors for such reasons 
as infamy, enmity, relationship, &c. The jury is then sworn ac- 
cording to this quaint form, ‘“ You fifteen swear by Almighty 
God, as you shall answer to God, at the great day of judgment, 
you will the truth say, and no truth conceal, in so far as you are to 
pass upon this assize;” which shows that, as in England in 
ancient times, the offices of juror and witness were blended. 

The prosecutor then proceeds to call the crown witnesses, with- 
out any opening speech, which is apt to become a biassed rehearsal 
of evidence, and is besides quite unnecessary, as the charge is 
fully explained in the indictment, a printed copy of which is in the 
hands of each juryman. The witnesses are sworn by the judge, 
after words of adjuration similar to the jurors’, “ to tell the truth, 
the whole truth, and nothing but the truth,’ — those having 
scruples about taking oaths making an affirmation instead. Hay- 


1 It may be mentioned that there are no grand-juries in Scotland as in England 
and America. 
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ing been examined by the prosecutor, the witness may be cross-ex- 
amined for the prisoner, re-examined for the crown, and interrogated 
by the bench. The prisoner’s declaration may, as above stated, be 
read as part of the crown’s case, but not till it has been admitted, 
or proved by the sheriff or other witnesses present at the time, that 
it was freely and voluntarily emitted, when the prisoner was in his 
sound and sober senses, and after having been cautioned that it 
might be used against him. The prosecutor then declares his case 
closed, and the prisoner’s counsel proceeds to call and examine 
witnesses for the defence, who are in due course cross-examined, 
re-examined, and interrogated. Then follow the speeches of the 
prosecutor and prisoner’s counsel, the accused having the last 
word, and the charge of the judge, who directs the jury upon any 
question of law, and comments upon the evidence. On the law, the 
judge is supreme ; on the facts, the jury. 

Three verdicts are open to the jury,—guilty, not guilty, and 
not proven. The third verdict has given rise to much discussion 
in Britain, but it is generally approved in Scotland, where the 
public is familiar with it, and objections usually come from Eng- 
land. As the Scotch prefer the third alternative it has been left to 
them. We think that logically, no objection can be taken to the 
verdict of not proven. The verdict of not guilty is the superfluous 
member, and is only admissible ez gratia for the benefit of those 
who succeed in establishing their innocence. An accused person is 
to be condemned or acquitted according to whatis proved. Hence, 
a jury have to consider after hearing the evidence whether the 
accused is proved guilty (7.e., the present verdict of guilty), or not 
proved guilty (t.e., the present verdict of not proven). This is 
properly their whole duty. Of course the prosecutor may have 
made so bad a case, or the accused so good a one, by establishing 
for instance, a true alibi, that the jury are prepared to say proved 
not guilty ; i.e., proved innocent, the present verdict of not guilty. 
But such a verdict is altogether beyond what is required of them, 
which is an answer to the question, Is the guilt proved? Yea or 
nay. There is no objection, however, to the jury returning the 
not-guilty verdict, if they confine it to its true place, and award it 
when it is truly earned, and this principle they observe in Scotland. 
But the English system has taken it entirely out of its place and 
substituted it for the proper and logical verdict of not proved guilty. 
And thus English, and we believe American juries also, are com- 
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pelled to say proved not guilty, when it is all they can do, with a 
good conscience, to say not proved guilty. How many of the not- 
guilty verdicts of England or America are really so ? 

It is said that one has no right to send a man into society with 
a stigma on his character, which the verdict of not proven affixes, 
while the verdict of not guilty clears him. But the verdict of not. 
proven, as understood in Scotland, does not affix any greater 
stigma to a man’s character than the verdict of not guilty as 
administered in England at present does. It is impossible to say 
that a verdict of not guilty necessarily clears a man’s character. 
It may or it may not, but that depends upon the nature and facts of 
the charge, in the same way as in the case of the Scotch verdict 
of not proven. It is impossible, by compelling a jury to make use 
of the magic words not guilty, to put all who are acquitted under 
it on a par, and if it be impossible, it should not be tried, and if it 
were not tried, the public would soon begin to appreciate the true 
meaning of not proven. In multitudes of cases that end in a not- 
guilty verdict in England it has never been attempted to prove 
innocence, and thus the true value and meaning of not guilty is 
lost, and the really innocent man who has proved himself so, does 
not get the advantage of it, because it has already been stolen by 
those who never established innocence, and in regard to whom, 
therefore, the verdict bears a very different signification. Society 
does not believe that the English not guilty means innocent. In 
the great mass of cases they interpret it into not proven, and are 
therefore in great danger of doing wrong to those who have justly 
earned it, and are mixed up with the crowd who were never entitled 
to it. Ifthe verdict of not guilty is to exist at all, it is much safer 
to deal honestly with society, and to let the jury, from the proved 
facts of the case, distinguish the two classes, than, through mis- 
taken generosity, to make a forced union, under a single verdict of 
innocent, of all whose guilt has not been proved, leaving the two 
classes to be thereafter separated at hap-hazard by society, which 
can never accurately know the facts. In Scotland a man who ob- 
tains a verdict of not guilty, when the jury had it in their power to 
return one of not proven, has evidently secured what is really val- 
uable. It may be mentioned that, in trying cases of discipline, the 
courts of the Scotch churches, which are Presbyterian, adopt the 
sternly logical course, and reject altogether the verdict of not 
guilty. Proven and not proven are their only verdicts. 
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In criminal cases verdicts may be returned by a majority. This 
has now also in consequence of a recent change become the rule in 
civil cases ; but in them during the first three hours of consultation 
a unanimous verdict only can be returned. In criminal cases ver- 
dicts by a majority are competent at any time. A majority of one for 
conviction is exceedingly rare, but juries are very frequently divided. 
We think it right that the rule as to verdicts in civil and criminal 
cases should be assimilated, but we do not think that bare majori- 
ties should have the lives, liberties, property, and reputation of 
citizens in their irresponsible hands. It is worse at present in 
criminal cases, for a jury divided by eight to seven may decide at 
once ; whereas in civil cases, the jury numbering only twelve, a 
majority of two is required in any case, and such a verdict is only 
admissible after three hours. A majority of two-thirds would, we 
think be satisfactory in both cases. 

If the verdict be not proven, or not guilty, the prisoner is at 
once dismissed from the bar; if it be guilty, it remains for 
the crown counsel to move for sentence. Unless he does so, the 
court has no power to impose any punishment ; and thus up to the 
last moment the crown can control the prosecution. Various cir- 
cumstances of palliation may justify this course, and it is occasion- 
ally followed. On the other hand, if he move for sentence, he 
cannot dictate or make any suggestion to or compact with the 
court as to the amount of punishment. In capital offences, how- 
ever, where at common law or under statute the court would have 
no alternative but to pronounce sentence of death, the prosecutor 
is entitled to “ restrict the pains of law,” that is, to ask for a sen- 
tence short of death, but he cannot even there dictate what it shall 
be. Murder is the only offence still in practice punished with 
death. 

An important right is secured to the accused when he has pleaded 
guilty and a jury has been sworn to try the case. Their verdict 
must be taken and is conclusive. The prosecutor cannot on any 
other ground than the illness of a juror or of the accused, or the 
like, withdraw the charge from the cognizance of the jury with a 
view to a new trial. Failure of an important witness to appear 
cannot prevent the trial proceeding. The accused is entitled toa 
verdict from that jury, and then having “ tholed (borne) an assize,” 
as it is called, he is forever free from prosecution for what is iden- 
tically or substantially the same offence. 
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In following the course that a public prosecution runs from the 
apprehension to the acquittal or sentence, we have delayed till now 
any adequate reference to the courts of criminal jurisdiction. The 
supreme court is styled the Court of Justiciary, and is composed of 
seven judges, who are also members of the supreme civil court, 
viz., the Lord Justice General (who is also Lord President of the 
Court of Session), the Lord Justice Clerk (who is also head of the 
second chamber or division of the Court of Session, as the Lord Presi- 
dent is of the first), and five other judges. They are all competent to 
try prisoners separately, and do so. When the court meets in Edin- 
burgh, as it does once a week during session, it is called the High 
Court of Justiciary. But circuit courts are held twice a year in 
spring and autumn. There are three circuits, North, South, and 
West, which embrace the whole of Scotland except the district 
adjoining Edinburgh.~ Two judges go on each of these circuits and 
hold courts at three or four different towns. The district in the 
neighborhood of Glasgow has an additional circuit court in winter. 
The judges trying cases in circuit may each sit in separate courts, 
and they exercise the full powers of the Justiciary Court ; but they 
may bring up any question of difficulty touching the relevancy of 
an indictment to the High Court, where a fuller bench can be com- 
manded: this of course prevents the trial proceeding. The Justi- 
ciary Court has also jurisdiction to review the proceedings of inferior 
criminal courts, to be immediately mentioned, not by rejudging the 
merits, but by suspending or quashing the sentence or judgment, 
if the procedure has been irregular, incompetent, oppressive, or the 
like. From a judgment of the Justiciary Court, whether at Edin- 
burgh or on circuit, there is no appeal to the House of Lords. The 
rulings of single judges on questions of law, relevancy, and evidence, 
are free from challenge in any form. There is in England a power 
to the court to reserve important questions of law arising during 
trial, and to pass sentence subject to such appeal. A similar pro- 
cedure would, we think, be beneficial in Scotland, and it is recom- 
mended by the present Lord Advocate and others. 

The principal inferior court that exercises criminal jurisdiction 
is the Sheriff Court, in which, as we have mentioned, the sheriff’s 
power of sentence is limited to two years’ imprisonment, and it is 
beyond his competency to try certain offences. Almost the whole 
of the junior and first-offence crime of the country thus passes 
through the sheriff’s hands, but if one or two sentences of imprison- 
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ment fail to check the offenders, they soon find their way as previ- 
ously convicted criminals to the circuit courts, to meet with heavier 
sentences, though in many cases the actual offence is not more 
heinous nor its investigation more difficult. Both in the Justiciary 
and Sheriff Courts the trial is upon a detailed charge and before a 
jury, but the sheriff has a special jurisdiction to try before himself, 
without a jury, minor offences, which are not serious enough for 
jury trial, but are too serious to be dealt with as police offences. 
The sentence in such cases cannot exceed sixty days’ imprisonment. 

Justices of the peace hold commissions from the sovereign, 
charging them with the preservation of the public peace, and in 
addition to their common-law powers for that object, they have 
jurisdiction to try, without a jury, offenders under a great variety 
of penel statutes relating to revenue, highways, fishings, game, and 
shops for the sale of liquor, &c. 

Proper police offences in towns are under the cognizance of the 
magistrates (the provost and bailies), who sit in rotation along 
with a legal assessor, and fine and imprison according to circum- 
stances. The bailies are not professional men, but are chosen 
from the town -ouncil, who again are elected by the community 
to manage its municipal affairs. The assessor is a legal practi- 
tioner who advises the bailie in matters of law, and is a salaried 
officer. There are no stipendiary magistrates in Scotland, but 
there is a growing opinion that the appointment of regular profes- 
sional magistrates would tend to the efficiency and uniformity of 
the administration of justice in police and other minor cases. If 
justices of the peace or magistrates exceed their powers, or act 
irregularly, redress is obtained, a@ before ‘stated, in the Justiciary 
Court. 

We have seen that there is no review of the judgment of any crim- 
inal court on the merits. The only remedy on this head is an appeal 
to her majesty. The immemorial privilege of pardoning offenders 
rests with the sovereign, but it is exercised through the secretary 
of state for the home department, and is one of the most harassing 
duties of that office. In almost all cases of conviction for murder, 
an appeal is got up by some portion of the community and for- 
warded to the Home Secretary. Inquiries in some shape or other 
are instituted by him, one of the heads of the court being, it is 
understood, usually consulted, and a commutation of the sentence 
is too often granted, the grounds of which are, however, never 
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explained. This is undoubtedly a most unsatisfactory mode of 
review, but the verdicts of juries have always been considered so 
sacred, that it has hitherto been found impossible deliberately to 
subject their decisions to the review of a court, however, in other 
respects, authoritative and commanding public confidence. With- 
out a regularly constituted court the Home Secretary has no proper 
machinery for discharging the duties which the royal prerogative 
throws upon him,—and no one has ventured to rob the sovereign 
of the attribute of mercy. 

On this subject it may be interesting to quote a few sentences 
from the evidence given before the Courts Commissioners by the 
Hon. Lord Deas, one of the oldest and ablest of the Scotch judges. 


“The only thing that weakens to some extent the beneficial effect of our 
criminal system, is that, of late years, at all events, it has been in the 
power of any individual, or set of individuals, by merely writing a letter to 
the Home Office to obtain what ‘cannot be designated otherwise than as a 
very irregular review, both of the verdict of the jury and the sentence of 
the judge. I think that is calculated to weaken the hands of justice, and 
to mislead the criminal classes, particularly in capital cases, because men 
and women who, to all human appearance, ought to share the same fate, 
don’t share the same fate ... I call that misleading and unfair to the 
criminal classes . . . The final resolution in that case [an instance cited by 
his Lordship], as in other cases I have known, was not come to and com- 
municated to the criminal till within a few days of his execution; and one 
evil effect of these periods of suspense is to encourage perseverance in false- 
hoods, which are not always retracted even on the scaffold. I think there 
is in all this not only disadvantage to the public, but to the criminal classes. 
I refer to it because it is the only thing that goes materially to interfere 
with the satisfactory workings of ou® system.” 


Lord Deas, however, does not suggest a means by which the 
royal prerogative might on necessary occasions be more regularly 
and constitutionally exercised. 

Besides the investigation and prosecution of cases properly 
criminal, the public prosecutor in Scotland has to discharge the 
duties of the coroner and his jury in England and America. The 
procurator-fiscal of each district is required to investigate and 
report to crown counsel upon all cases of death, in which there is 
any suspicion or reasonable ground for supposing that it may have 
been occasioned by violence, or by culpability of any kind ; also all 
cases of sudden death from accident or from other than known 


5 
a 

XUM 


CRIMINAL LAW IN SCOTLAND. 447 


natural causes ; all cases of suicide, and cases in which a person is 
found dead and is not known to have died from natural causes ; and 
further to investigate and report upon the origin and cause of all 
fires under circumstances of suspicion, or where extensive destruc- 
tion of property has taken place, or life has been lost or endangered. 
These investigations, so far as they go beyond suspected crime, are 
of recent origin, and have met with popular favor. They are care- 
fully made and reported to crown counsel, but there is no public 
announcement through the newspapers or otherwise of the result 
of the investigation ; e.g., the cause of the death or fire or accident. 
Of course if a prosecution be ordered that very soon becomes known ; 
but the result of these inquiries should in all cases be published, 
however shortly, for the satisfaction of the public, and this course 
was at one time followed, but has never been imperative. 

Coal-pit and railway accidents are the subjects of special inquiries 
by government inspectors, but this does not withdraw them from 
the cognizance of the public prosecutor, who must act at once, and 
on his own responsibility, lest the guilty party (if any) should 
escape. 

The absence of a coroner’s inquest has been pointed to by many 
as a blot on the Scotch system. We think that as the public pro- 
secutor has now been charged with the duties above explained, 
which go far beyond the detection of crime, there is no room for 
that objection. Death and calamities where criminal negligence or 
violence was suspected were always under his cognizance, and there 
therefore never was in Scotland, even at an earlier time, the same 
call for a public official inquiry into the cause of every sudden 
death. In England the whole affair would otherwise have been 
left to the contingencies of private prosecution ; and we think that 
many cases of the class referred to, which are not of public interest, 
and may involve no criminality, are in the first instance eminently 
suited for private investigation, as avoiding disclosures unpleasant 
and trying to relatives. 

We cannot better conclude this sketch of the criminal system of 
Scotland than by transcribing a few more sentences from the evi- 
dence of Lord Deas, who has been as crown counsel and as judge 
connected with the administration of criminal justice in Scotland 
for thirty-five years, and bears the following valuable testimony to 
the efficiency of the Scotch system. ‘I have had occasion to 
observe during that time that the system, upon the whole, works 
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most satisfactorily. The two leading features in that system are a 
public prosecutor, and large discretion vested in the judges with 
respect to punishments.” After explaining generally the duties of 
the procurator-fiscal, and especially those of coroner which he dis- 
charges, Lord Deas proceeds, — 


“Then as respects all other classes of cases, I mean offences, . . . no trial 
of importance can take place in any criminal court in Scotland, supreme or 
subordinate, without the order of the Lord Advocate, either by himself or 
by one or other of his deputes. The precognitions are first carefully 
examined ; additional evidence is got by order of crown counsel, if they 
think there is room for it, or that it is required; the matter is sifted to the 
bottom before trial is ordered, or an order for liberation given; and the 
consequence of that is, that the case of a person totally innocent being 
brought to trial is all but unknown in this country. The guilty are con- 
victed, and the innocent are not tried. To show that I am not speaking 
loosely upon that subject, I shall state what may be called the statistics of 
some of the circuits on which I was Advocate-depute, taking the first and 
some of the last as specimens of the rest : — 


Total number 
of prisoners 
yrought to trial 
Acquitted 
Not proven. 


Sentenced to 
Death. 


Winter, 1841. Glasgow. 
Spring, 1847, Glasgow . 
Inverary 
Stirling . 
1848. Glasgow. 
Inverary 
Stirlng. . 
Spring, 1849. Inverness . 
Aberdeen . 
Perth 


Transported. 


to 


I think the result justifies the observation I made, that in Scotland the 
guilty don’t escape and the innocent are not tried. That of course arises 
from the thorough and impartial manner in which the preliminary investi- 
gations are made; and coupled with the fact, which I stated at the outset 
as to the investigations made into sudden deaths, goes, I think, completely 
to account for there not being the same necessity in Scotland as in England 


* Who were all tried under one indictment, for what, Lord Deas observes, “ is 
rather a peculiar crime about Inverary [the capital of the Western Highlands], and 
sometimes peculiarly dealt with, viz., sheep-stealing.” 
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for a coroner's inquest, which sometimes leads to injustice, while the system 
followed in this country seldom or never does. So much for the public 
prosecutor. The other thing which I mentioned as an important feature 
of our system, was the large discretion vested in the judges as to punish- 
ments —-that we are very little tied down by acts of parliament so as to 
bind us io inflict the same punishment upon different criminals because the 
offence has the same name, while nobody who has sat in the criminal court 
can fail to know, that offences having the same name may be more different 
from each other than offences that have totally different names, 


GRAIN ELEVATORS. 


GRAIN ELEVATORS. 


ON THE TITLE TO GRAIN IN PUBLIC WAREHOUSES. 


Harry AND Oruers v. Josern C. WaAsupurn. 


Error to the Common Pleas, reserved in the District Court of Huron county 
for decision by the Supreme Court. 

The original action was assumpsit, in which the plaintiff, Washburn, sought to 
recover the value of a quantity of wheat, which had been delivered by him to the 
defendants, Chase & Co., as warehousemen engaged in the produce business, at 
the village of Milan in said county. 

It appears from the bill of exceptions taken in the case, that on the trial of 
the cause in the Common Pleas, Washburn offered in evidence sundry warehouse 
receipts, given him by Chase & Co. for wheat delivered at various times, between 
the month of October, 1847, and the month of August, 1849, amounting in the 
aggregate to six hundred bushels and more. The receipts are similar in form and 
effect, and the first in date, which may be taken as a sample of the others, is as 
follows : — 

“Mian, O., Nov. 5, 1847. 

‘Received in store from J.C. Washburn (by son), the following articles, to 
wit: Thirty bushels of wheat. 

H. & Co.” 


It further appears that the agent of Washburn was introduced as a witness, 
who testified that he had been instructed by Washburn, the defendant in error, 
when he delivered the first load of the wheat, not to sell the wheat less than one 
dollar per bushel, and if he could not get that, to leave it in store with Chase & 
Co., the plaintiffs in error, and that he told Chase that Washburn had five or six 
hundred bushels to draw, and that Chase at the time told the agent, when he left 
the first load, that they (Chase & Co.) would pay the highest price when Wash- 
burn should call for it. The wheat was accordingly from time to time delivered, 
and in May, 1850, a demand was made for either the wheat or the money, and 
both refused. 

Chase then.offered evidence tending to prove that his warehouse was burnt on 
the night of the 26th of October, 1849, and that there was then consumed in it 
sufficient wheat to answer all his outstanding receipts. He also offered evidence 
tending to prove that the custom at Milan was to store all wheat received in a 
common mass and to ship from the same as occasion required, and that this 
custom was understood by Washburn; also that the custom was, when parties 
called for their pay, either to pay the highest market price, or deliver wheat to 
the holder of receipts. 

Washburn then offered rebutting evidence, tending to prove that Chase had 


1 Reported 1 Ohio N. S. 244. This case is selected as presenting the ablest ex- 
position of the opposite opinion to that which will be maintained in the note. 
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not sufficient wheat in his warehouse at the time of the fire to answer all his out- 
standing receipts, and also, that the warehouse was emptied of all wheat between 
the date of the last receipt given Washburn and the time of the fire. 

Upon this state of facts the counsel for Chase asked the court to charge the 
jury, “ that the customs at Milan, if known to Washburn, in the absence of an 
express contract, became a part of the contract between the parties, and if the 
jury should find that Chase had sufficient wheat on hand at the time of the fire to 
answer all his outstanding receipts, that he was not liable in this action, and that 
neither the mingling of the wheat nor the shipment of it would make Chase liable, 
if he had a sufficient amount on hand at the time of the fire to answer his out- 
standing receipts.” 

The court, however, refused to charge as requested. The bill of exceptions 
sets out the charge of the court in full, to which the counsel for the defendants 
below excepted. The verdict and judgment was in favor of the plaintiff below, to 
reverse which this writ of error is brought. 

It is alleged for error, that the Court of Common Pleas erred in their charge 
as follows, to wit: : 

1st. Because that court charged the jury, ‘‘ that if they should find that the 
wheat was received and put in mass with other wheat of defendant and that 
received of other persons, with the understanding that the wheat was to be at the 
disposal of the defendant, either to retain or to ship it, an‘ with the agreement 
that when the receipts were presented the defendant would either pay the market 
price therefor, or redeliver the wheat or other wheat equal in amount and quality ; 
then, if the jury should further find, that the wheat thus left prior to the fire had 
all been shipped and disposed of, the defendant cannot be excused unless there 
was an agreement between the parties, that the wheat subsequently purchased by 
defendant was to be substituted in place of that left by plaintiff, and to be his 
property.” 

2d. Because the court charged the jury ‘‘ that where a warehouseman receives 
grain on deposit, with an understanding that he may if he choose dispose of it, 
and that he will, when demanded, return other grain or pay for it, in case of such 
a disposition he is bound to do the one or the other. A subsequent purchase 
of grain by the warehouseman, for the purpose of mecting the demand for grain 
thus received, would not be sufficient to vest the property in the plaintiff.” 

3d. Because that court refused to charge the jury, that the custom at Milan, 
as proved by defendants, if known to plaintiff, was a part of the contract between 
the parties. 

Osborne & Taylor, for plaintiff. 

Worcester & Pennewell, for defendant. 

Bartiey, J. To determine which of the parties in this case shall sustain the 
loss of the property in question, oceasioned by the accident, it becomes necessary 
to ascertain the true nature and character of the transaction between them and 
the rights created and duties imposed thereby. It was cither a contract of sale, 
a muluum, or a deposit. If a contract of sale, the right of property passed to 
the purchaser on delivery, and the article was thereafter held by him at his own 
risk. If a mutuum, the absolute property passed to the mutuary, it being a 
delivery to him for consumption or appropriation to his own use; he being bound 
to restore not the same thing, but other things of the same kind. Thus, it is 
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held that if corn, wme, money, or any other thing which is not intended to be 
delivered back, but only an equivalent in kind, be lost or destroyed by accident, it 
is the loss of the borrower or mutuary; for it is his property, inasmuch as he 
received it for his own consumption or use, on condition that he restore the 
equivalent in kind. And in this class of cases the general rule is, ¢jus est 
periculum cujus est dominium. Story on Bailments, § 283; Jones on Bailments, 
64; 2 Ld. Raym. 916. But if the transaction here was a deposit, the property 
remained in the bailor, and was held by the bailee at the risk of the bailor, so 
long as he observed the terms of the contract in so doing. But if the bailee 
shipped the wheat, and appropriated the same to his own use, in violation of the 
terms of the bailment, before the burning of his warehouse, he became liable to 
the bailor for the value of the property. 

What then was the real character of the transaction between the parties? The 
receipt I suppose to be in the ordinary form of warehouse receipts, and such as 
would be proper to be delivered by a warehouse depositary of wheat to the owner, 
upon its being received into a warehouse for temporary safe-keeping, and to be 
redelivered to the owner on demand. The obligation or contract which the law 
would imply as against the warehouseman, on the face of such a receipt, would be, 
that he should use due diligence in the care of the property, and that he should 
redeliver it to the owner, or to his order, on demand, upon being paid a reason- 
able compensation for his services; and if the warehouseman under such circum- 
stances, should, without the consent of the owner, mix the wheat with other 
wheat, belonging to himself or other persons, and ship the same to market for 
sale, he would be liable to the owner for the value of the wheat thus deposited 
with him. 

The receipts themselves are silent as to the time the wheat was to be kept, the 
price to be paid for its custody, when or how to be paid, whose property it was to 
be after delivery into the warehouse, and what disposition was to be made of it. 
But it is claimed that, inasmuch as written receipts, whether for money or other 
property, are always subject to explanation by parol, the terms on which 
this wheat was delivered can be explained by the declarations of the parties 
at the time of the delivery of the first load of wheat, and also by the custom 
of trade which prevailed among warehousemen at Milan; and that, by such 
explanation, it is shown that the real transaction was, that the wheat was 
received, and, with the consent of the depositor, put in mass with other wheat of 
the warehouseman, and that received of other persons, with the understanding 
that the wheat was to be at the disposal of the warehouseman, either to retain or 
ship it, and that when the receipts should be presented by the depositor, the 
warehouseman should either pay the market price therefor, or redeliver the wheat, 
or deliver other wheat equal in amount and quality. 

If these terms were incorporated into the contract, they could not have excused 
the liability of the warehouseman in this case. The distinction between an irre- 
gular deposit, or a mutuum, and a sale, is sometimes drawn with great nicety, but 
it is clearly marked, and has been settled by high authority. In case of a 
regular deposit, the bailee is bound to return the specific article deposited; but 
where the depositary is to return another article of the same kind and value, or 
las an option to return the specific article, or another of the same kind and 
value, it is an irvegular deposit or mutuum, and passes the property as fully as 
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a case of ordinary sale or exchange. Sir William Jones says, ‘‘It may be 
proper to mention the distinction between an obligation to restore the specific 
things, and a power or necessity of returning others of equal value. In the first 
case it is a regular bailment; in the second it becomes a debt.” In the latter 
case he considers the whole property transferred. 

Judge Story, in his Commentaries on the Law of Bailments, says: ‘* The distinc- 
tion between the obligation to restore the specific things, and the obligation to 
restore other things of the like kind and equal in value, holds in cases of hiring 
as well as in cases of deposits and gratuitous loans. In the former cases it is a 
regular bailment, in the latter it becomes a debt or innominate contract. Thus, 
according to the famous law of Alfenus, in the Digest, if an ingot of silver is 
delivered to a silversmith to make an urn, the whole property is transferred, and 
the employer is only a creditor of metal equally valuable, which the workman 
engages to pay in a certain shape, unless it is agreed that the specific silver, and 
none other, shall be wrought up into the urn.” Story on Bailments, § 439. 

In all this class of cases, the risk of loss by unavoidable accident attaches to 
the person who takes the control or dominion over the property. When, there- 
fore, Washburn’s wheat was delivered to Chase & Co., and became subject to 
their disposal, either to retain, or to ship it on their own account, the property 
passed, and the risk of loss by accident followed the dominion over it. 

The doctrine here adopted was at one time somewhat obscured by the opinion 
of Chief Justice Spencer in the case of Seymour v. Brown, 19 Johns. 44, in 
which the court decided, that where the plaintiffs delivered wheat to the defend- 
ants, on an agreement that for every five bushels of wheat the plaintiffs should 
deliver at the defendants’ mill, they, the defendants, would deliver in exchange 
one barrel of flour, was a bailment, locatio operis faciendi ; and the wheat having 
been consumed by fire, through accident, the defendants were not liable on their 
agreement to deliver the flour. This decision, however, was disapproved of by 
Chancellor Kent, as not being conformable to the true and settled doctrine laid 
down by Sir William Jones, who has been styled the great oracle of the law of 
bailment, 2 Kent’s Com. 589. And the decision has been distinctly overruled 
by repeated subsequent adjudications in the state of New York: Hurd v. West, 
7 Cowen, 752; Smith v. Clark, 21 Wend. 83; Norton v. Woodruff, 2 Comstock, 
153; Mallory v. Willis, 4 Comstock, 76; and Pierce v. Schenck, 3 Hill, 28. 

The same doctrine has been affirmed in the case of Baker v. Roberts, 8 Green- 
leaf, 101; and also Ewing v. French, 1 Blackford, 353. In the latter case, a 
quantity of wheat having been delivered by the plaintiff to the defendants, at their 
mill, to be exchanged for flour, and the defendants having put the wheat into 
their common stock of wheat, the mill with the wheat was afterwards casually 
destroyed by fire. The court held that the defendants were liable for a refusal to 
deliver the flour. Ifin that case the agreement of the parties had been that the 
flour to be furnished should be the flour which should be manufactured from the 
specific wheat delivered, instead of an exchange of wheat for flour, it would have 
been a bailment, and the loss would have fallen upon the plaintiff. 

In the case of Buffum v. Merry, 3 Mason, 478, where ‘he plaintiff had delivered 
to the defendant cotton yarn on a contract to manufacture the same into cotton 
plaids, and the defendant was to find filling, and to weave so many yards of 
plaids, at cighteen cents per yard, as was equal to the value of the yarn at sixty- 
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five cents per pound, it was held to be a sale of the yarn; and that by the delivery 
of it to the defendant it became his property, and he was responsible for the 
delivery of the plaid, notwithstanding the loss of the yarn by an accidental fire, 
But had the plaintiff and the defendant agreed to have the particular yarn, with 
filling to be found by the defendant, made into plaids on joint account, and the 
plaids, when woven, were to be divided according to their respective interests in 
the value of the materials, but before the division the plaids had been destroyed 
by accident, the loss, in the opinion of Judge Story, would have been mutual, 
each losing the materials furnished by himself. 

The case of Slaughter v. Green, 1 Randolph, 3, and also the case of Ingle- 
bright v. Hammond, 19 Ohio, 337, are relied upon as sustaining the plaintiffs 
in error. These two cases, on examination, do not sustain the doctrine of 
the case of Seymour v. Brown, above referred to, in 19 Johnson. On the 
contrary, instead of an exchange of wheat, for flour, in each of the cases, by the 
express terms of the contract, the flour to be returned was to be manufactured 
out of the wheat furnished. In the former case, the written receipts given for the 
wheat expressly provided, ‘‘ that it is received to be ground,” which excludes the 
idea of passing the ownership to the miller. And in the latter case it was also 
expressly provided by the agreement, that the flour in controversy was ‘to be 
made out of the wheat furnished by Hammond,” and ‘ the flour made therefrom 
was to be delivered at Steubenville for said Hammond's use.” In both these 
cases, therefore, the limitation in the agreement of the parties imported a bail- 
ment, and not an exchange for flour. And this character of the transaction 
is not lost, either because the custom of the country in reference to which the 
wheat was received warranted the mixing of it with the wheat of others, received 
on like terms; or because, by the express consent of the parties, the wheat 
was mixed with other wheat in the mill belonging to the miller himself. 
When the owners of wheat consent to have their wheat, when delivered at a mill 
or warehouse, mixed with a common mass, each becomes the owner in common 
with others of his respective share in the common stock. And this would not 
give the bailee any control over the property which he would not have if the 
wheat of each one was kept separate and apart. If the wheat thus thrown 
into a common mass be delivered for the purpose of being converted into 
flour, each owner will be entitled to the flour manufactured from his proper 
quantity or proportion in the common stock. If a part of the wheat held in 
common belong to the bailee himself. he could not abstract from the com- 
mon stock any more than his own appropriate share without a violation of the 
terms of the bailment; and such a breach of his engagement could not be cured 
by his procuring other wheat, to be delivered to supply the place of that thus 
wrongfully taken. But if the wheat be thrown into the common heap, with the 
understanding or agreement that the person receiving it may take from it at 
pleasure and appropriate the same to the use of himself or others, on the con- 
dition of his procuring other wheat to supply its place, the dominion over the 
property passes to the depositary, and the transaction is a sale, and not a bailment. 

It is claimed that the Court of Common Pleas erred in refusing to charge 
the jury as requested ‘‘ that the custom among warehousemen at Milan, in the 
absence of an express contract, if known to Washburn, became a part of 
the contract.” 
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A custom, it 1s true, is not admissible, either to contradict or alter the terms 
or legal import of a contract, or to change the title to property by varying a gen- 
eral rule of law. But a custom, when fully established, becomes the law of the 
trade in reference to which it exists; and the presumption is that the parties in- 
tended to conform to it when they have been silent on the subject. Its office is to 
interpret the otherwise indeterminate intentions of the parties, and to ascertain the 
nature and extent of their contract, arising not from express stipulations, but from 
mere implications and presumptions, and of acts of doubtful and equivocal charac- 
ter. Iam not prepared to say that the customs at Milan, if fully established, and 
known to both the parties to a contract, for the delivery of wheat to a warehouse- 
man, may not be regarded as law, as well as the customs of London or of Kent. 
But unfortunately for the plaintiffs in error, the customs of Milan, as the evi- 
dence tended to prove, according to the bill of exceptions, very clearly showed 
the transaction between the parties, in this case, to be a contract of sale, and not 
a bailment. Had the court, therefore, charged as requested upon this point, it 
could not have aided the defence set up against this action. So that if the court 
did err in this particular, no injury was therefore done to the plaintiffs in error. 


Judgment affiigned. 


Preliminary. Confusion of goods. — With respect to the state of a con- 
fusion of goods, Chancellor Kent writes, that where those of two persons are 
so intermixed that they can no longer be distinguished, each of them has an 
equal interest in the subject as tenant in common, if the intermixture was by 
consent. But if it was made wilfully, the common law gave the entire prop- 
erty, without any account, to him whose property was originally invaded, and 
its distinct character destroyed. But this rule, he says, is carried no farther 
than necessity requires, and he gives Lord Eldon’s construction of the old 
cases in Lupton vy. White * with seeming approval. His lordship says, “ What 
are the cases in the old law of a mixture of corn or flour? If one man 
mixes his corn or flour with that of another, and they were of equal value, 
the latter must have the given quantity ;* but if articles of different value are 
mixed producing a third value, the aggregate of both, and through the fault 
of the person mixing them, the other party cannot tell what was the orig- 
inal value of his property, he must have the whole.” The same principle, 
that each owner retains a proportional interest in the mass, obtains when 
the mixture is brought about by accident. The case of Spence vy. Union 
Marine Ins. Co shows this. The facts as stated in the head-note were 


12 Comm. 364, 365. 2 15 Vesey, 432, 442. 

3 This seems hardly borne out by the old cases, but would perhaps be followed, 
as there seems to be no substantial reason for depriving the wrong-doer of his whole 
property in sucha case. JTesseltine v. Stockwell, 30 Me. 237; Moore v. Bowman, 47 
N. H. 494, 502; Story, Bailm. § 40; Ryder v. Hathaway, 21 Pick. 298; but see Spence 
v. Union Marine Ins. Co. L. R. 3 C. P. 427,437, bottom. It may be observed also that 
it is hardly probable that Lord Eldon thought legal proceedings necessary for a parti- 
tion in this instance. 

4 L. R.3C. P. 427. 
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that cotton belonging to different owners was shipped at Mobile for Liver- 
pool. Forty-three bales belonged to the plaintiffs, and were insured by the 
defendants against the usual perils. The ship was wrecked near Key 
West; some of the cotton was lost, and all was damaged, some so much so 
that it had to be sold at Key West. The rest was brought in another vessel 
to Liverpool. The marks on many of the bales were so obliterated by 
sea-water that none of the cotton lost or sold at Key West, and a part only 
of that brought to Liverpool, could be identified. Two only of the plain- 
tiffs’ forty-three bales were ideuitified, and these were delivered to them. 
The court held that in respect to the cotton lost and that sold at Key 
West, there was a total loss of a part of each owner's cotton, and that all 
the owners had a proportional interest in the cotton which arrived at Liy- 
erpool and could not be identified; the share of each owner's loss in the 
cotton totally lost or sold, and his share in the remainder which arrived at 
Liverpool being in the proportion that the quantity shipped by him bore 
to the whole quantity shipped; and therefore that there was neither an 
actual nor constructive total loss of the plaintiffs’ forty-one bales. Whether 
the proximate cause of the loss was a peril of the seas was not decided. 
The same rule applies when the mixture was made by the mistake of one 
owner! or by the wrongful act of a stranger.? These general principles 
have become important, and have been applied in questions as to the prop- 
erty in timber cut either purposely or by mistake from the land of different 
owners in the great forests of the United States, or mingled while being cut 
into boards at saw-mills.* 

Grain. — The same is true with regard to grain. In Jnglebright v. Ham- 
mond,* wheat was delivered by Hammond to a miller to be ground, 
and by the terms of a written contract between the parties the grinding 
was “to be made out of the wheat furnished ... and the flour made 
therefrom” was to be delivered to Hammond. The parties however 
mingled the corn with other corn belonging to the miller. Evidence of a 
custom that when a person took wheat to a mill, and consented to its being 
mingled with the miller’s, the property in the wheat passed to the miller, 
was held rightly rejected. It will be observed that nothing is said of any 
custom which would have authorized the miller to make any further 
additions to the mixture beyond those expressly assented to. By the 
written contract the wheat was to be ground into flour and returned? 
This was waived to the extent of the mixture assented to by Hammond, 
and thereafter the contract would have been satisfied by the return of the 


1 Pratt v. Bryant, 20 Vt. 838; Ryder v. Hathaway, 21 Pick. 298, 305; Moore v. 
Bowman, 47 N. H. 494, 501. 

2 Bryant v. Ware, 30 Me. 295. 

3 Ryder v. Hathaway ; Hesseltine v. Stockwell, sup. ; Jenkins v. Steanka, 19 Wisc. 126. 

4 19 Ohio, 337. 5 See Pribble v. Kent, 10 Ind. 325. 
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proper number of barrels made from the mixed wheat. But it was 
only so far that Hammond had changed the character of his interest. It 
is perfectly clear on the authorities and the reason of the thing that 
when the same identical wheat is to be returned in the shape of flour, the 
property remains in the bailor.? 

Nature of legal interests in the mass. — So far as we have gone there is no 
difficulty. But a question has been raised on the legal nature of the differ- 
ent owners’ interests in the mass. In Morgan vy. Gregg,’ a case of intermix- 
ture by consent of specific parcels of grain belonging to the plaintiff 
and a third person, in the warehouse of the defendant, trover was brought 
for the refusal of the warehouseman to allow the plaintiff to remove his 
proportion, and the plaintiff was held entitled to maintain the action. The 
court thought that as the defendant was the other owner's bailee there could 
be no recovery if there was a tenancy in common, and therefore expressed 
an opinion that although there was a loss of identity each owner somehow 
remained a tenant in severalty, with a right to take and sell or destroy his 
share without being liable to the owner of the other part. The same opin- 
ion is half intimated by one of the ablest of modern judges (Comstock, J.) 
in the leading case of Kimberly vy. Patchin,’ which was the case of an exe- 
cuted sale of 6000 bushels of wheat, parcel of a large quantity. On the 
other hand the language of the most authoritative courts and text writers 
is that there is a tenancy in common,‘ and we think it will appear that it 
must be so considered. The difficulty which is felt is that ordinarily a 
tenant in common has not the right of severing the tenancy by his 
own act. But the mode of severance is an executive detail which must be 
modelled to suit the requirements of justice, — the essential features of such 
a tenancy are severalty of title and unity of physical possession; because, 
as Blackstone says,® “ None knoweth his own severalty, and therefore they 
all occupy promiscuously.” There is certainly such a unity of possession 
in the case of the grain, and its incidents are similar to those of a tenancy 
incommon. If a portion of the mass was destroyed, one owner clearly 
could not take out an amount equal to that put in by him and throw the 
whole loss on the other party.® All that the New York cases can mean to 


1 Chase v. Washburn, 1 Ohio St. 244, 251, sup. p. 454; 2 Kent, 589; Foster v. Pet- 
tibone, 3 Seld. 483 ; Mallory v. Willis, 4 Comst. 76, 85; Hyde v. Cookson, 21 Barb. 92. 

2 46 Barb. 183. 3 19 N. Y. 330. 

4 Cushing v. Breed, 14 Allen, 376, 880; Channon vy. Lusk, 2 Lansing, 211; Tripp 
v. Riley, 15 Barb. 838, 385; Fobes v. Shattuck, 22 Barb. 568; Dole v. Olmstead, 36 Ml. 
150, 154; Spence vy. Union Marine Ins. Co., sup.; Jones v. Moore, 4 Younge & Coll. 
851, 857, 358; Buckley v. Gross, 8 Best & S. 566, 575; South Australian Ins. Co. v. 
Randell, L. R. 8 P. C. 101, 113; Wood v. Fales, 24 Penn. St. 246, 248. 

5 2 Comm. 191. 

8 Spence v. Union Marine Ins. Co., sup.; Dole v. Olmstead, 36 Ill. 150, 154; 41 
Ill. 844. 
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assert is that each owner has a right to take out his share from the mass 
without the consent of the other and without legal process. For before 
such separation it is absolutely impossible that he should have any more 
claim upon one part than another, and therefore he falls within the definition 
of a tenant in common, which is based upon that very circumstance. 

Means of severance.— Now with regard to the means of severance. In 
Spence vy. Union Marine Ins. Co.,' Bovill, C. J., puts the case of one shipper 
owning ninety-nine bales, and another, one, of the same description, and of 
all being transshipped with the loss of the marks, by reason of the stranding 
of the vessel, after which the cargo arrives safe. “ Practically,” he says, 
“in such a case, the owner of the one bale would receive one of the bales, 
either by the delivery of the ship-owner or by agreement, and probably be 
content, and this ought to operate as a partition, so as to vest the residue in 
the owner of the larger share.” This seems to contemplate a partition in 
pats, without consulting the other owner, as sufficient ; and this is excellently 
stated in another New York case, by Johnson, J.: “I apprehend the right 
of severance, amongst tenants in common, by one tenant of his share, always 
existed at common law as to all property in its nature severable. I do 
not find the point anywhere expressly adjudged, and no case is referred to. 
But it seems to me that when personal property severable in its nature, in 
common bulk, and of the same quality, is owned by several as tenants in 
common, each tenant may go and sever and appropriate his share, if it can be 
determined by measurement or weight, without the consent of the others, and 
sell or destroy it, without being liable to them in an action for the conversion 
of the common property. And when one tenant in common takes from the 
common property, under such circumstances, if he does not take beyond his 
proportion or share, he will be presumed in law to have severed and taken 
his own, merely. The rule would be different in the case of property not 
severable in its nature. . . . In such cases the partition must necessarily 
be by agreement or proceedings in equity.”* In other words, the mode of 
partition is not of the essence of tenancy in common, and the law is not so 
idle as to put persons to a legal process when the result can be accom- 
plished without it and without the possibility of doing injustice. This is 
fully recognized by the late New York decision of Channon vy. Lusk, 
where it was held that the owner of part of an undivided heap of oats could 
maintain trover against the owner of the rest for refusing to allow him to 
separate and remove his share, although the plaintiff and defendant were 


1L. R.8C. P. 427, 487. 

2 Tripp v. Riley, 15 Barb. 333, 335. The same principle is asserted in Fobes v. 
Shattuck, 22 Barb. 568, 570; Channon v. Lusk, 2 Lansing, 211; Fiquet v. Allison, 12 
Mich. 828; South Australian Ins. Co. vy. Randell, L. R. 3 P.C. 101, 113; Wilson v. 
Nason, 4 Bosw. 155, head-note (4); Horr vy. Barker, 6 Cal. 489; Young v. Miles, 20 
Wisc. 615, 623; Sup. p. 455 n. (8). 

3 2 Lansing, 211. 
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admitted to be tenants in common. And the general rule that there is no 
remedy between tenants in common in such a case ? which embarrassed the 
judges in Morgan v. Gregg, supra, was considered inapplicable to articles 
like grain or fluids in bulk, which are not adapted to common use amongst 
several owners. The same principle was also decided in the very similar 
case of Lobdell vy. Stowell.? 

Depositors in public warehouses. — We are now approaching the real dif- 
ficulty with which we have to deal. In Kimberly vy. Patchin,’ the transac- 
tion related to six thousand bushels out of a specified heap of grain, and it 
did not appear that the warehouseman had any authority to add other wheat 
to the pile. Neither did it in Russell y. Carrington’ a case like the last; 
nor in Morgan vy. Gregg,’ nor in Inglebright v. Hammond,’ stated supra, 
nor in Hall vy. Boston & Worcester R. R.,' although Cushing v. Breed, in- 
fra, was relied on by the court, nor in Channon vy. Lusk, stated supra, &e. 
In each of these cases there was a specific mass in which the parties had 
a vested right of property. Their rights could have been changed from a 
tenancy in common of the whole to a tenancy in severalty of a part by 
the act of either, on the principles stated above, but their title could not be 
divested, and a substitution or addition of other grain of the same quality, 
so far as appears or can reasonably be conjectured, would have been 
unlawful. In the grain elevators and public warehouses, which are now 
everywhere in use, however, the custom which we believe is universal 
throughout the West, and perhaps throughout the country, is to mingle all 
the grain of a given quality which is received, in a single bin, and to give a 
receipt which entitles the first holder, or one to whom he has transferred it 
with the assent of the warehouseman, to call for an equal amount at any 
time, but not to demand the very grain which was delivered. It is much 
easier to consider such a transaction as this a sale than a bailment. The 
warehouseman has unlimited control over the grain on hand at any mo- 
ment. He may have emptied and refilled his bin a dozen times since 
putting a certain parcel of grain into it and before the amount is demanded 
of him. There seems to be that unlimited right of dealing with the grain 
in store, at any moment, which is the most characteristic mark of owner- 
ship. The doctrine is very clearly stated by Bartley, J., in the case 
printed at the head of this note: “When the owners of wheat consent to 
have their wheat, when delivered at a mill or warehouse, mixed with a 
common mass, each becomes the owner in common with others of his 
respective share in the common stock. And this would not give the bailee 

1 Co. Lit. 199 b. 

237 How. Pr. 88. In Clark v. Griffith, 24 N. Y. 595, it was held that trover could 
be maintained under similar circumstances without intimating what the nature of the 
parties’ interest was. See also Fiquet v. Allison, 12 Mich. 328. 

319 N. Y. 380. 4 42N. Y. 118. 5 46 Barb. 183. 
§ 19 Ohio, 337. 7 14 Allen, 439. 
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any control over the property which he would not have if the wheat of 
each one was kept separate and apart. If the wheat, thus thrown into a 
common mass be delivered for the purpose of being converted into flour, each 
owner will be entitled to the flour manufactured from his proper quantity 
or proportion in the common stock. Ifa part of the wheat held in com- 
mon belong to the bailee himself, he could not abstract from the common 
stock any more than his own appropriate share without a violation of the 
terms of the bailment; and such a breach of his engagement could not be 
cured by his procuring other wheat, to be delivered to supply the place of 
that thus wrongfully taken. But if the wheat be thrown into the common 
heap, with the understanding or agreement that the person receiving it may 
take from it at pleasure and appropriate the same to the use of himself or 
others, on the condition of his procuring other wheat to supply its place, 
the dominion over the property passes to the depositary, and the transaction 
is a sale, and not a bailment.” ? 

In Wilson v. Cooper,’ the plaintiff delivered wheat without special direc- 
tions at a grist and flouring mill advertised as a merchant and exchange 
mill. “The custom of the mill was that when any one brought wheat and 
did not specially direct that the same be ground into a grist for the person 
so bringing the wheat, it was thrown into a general pile or bin belonging 
to the mill, and a receipt given to the person so leaving the wheat, which 
entitled the party holding it to call for flour, bran, or wheat again, as he 
should prefer.” The wheat in question was thrown into the general pile 
and had been ground and a part of the flour sold to a third person, when 
the contents of the mill were attached. It was held that an action of trover, 
against the sheriff and an attaching creditor, for the conversion of wheat, 
flour, bran, and middlings, could not be maintained, if the delivery was 
under and with knowledge of the custom, on the ground that the title 
would have vested in the mill owners A very similar question has recently 
been decided by the Privy Council in England. Zhe South Australian 
Ins. Co. v. Randell*® was an action on a policy of insurance against fire upon 
the stock of wheat, &c.,in a mill, which contained the following clause: 
“ Goods held in trust or on commission must be insured as such, otherwise 
the policy will not extend to them.” Part of the wheat destroyed was 
received from farmers, and mixed in large hutches with other wheat re- 
ceived in the same way, and was either sold by the millers, or ground in 
their mill; the millers could do what they liked with it. It never was 
intended by the parties that the identical wheat delivered by the farmers, 
should be returned to them. Storage receipts were given to the farmers, 
and they had the right at any time to demand the price of the same quan- 
tity of wheat of equal quality, according to the market price of the day on 


1 Chase v. Washburn, 1 Ohio St. 244, 281, sup. p. 454. 2 10 Iowa, 565. 
® L. R. 3 P. C. 101; 6 Moore, P. C. N.S. 841. 
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which they claimed payment. It was also assumed by the court for the 

purposes of decision, although the evidence was somewhat obscure, that the 

farmers had the option to claim as of right an equal quantity of wheat 

of the like quality, instead of the price, if they preferred. If no demand 

was made within a certain time a charge was made for storage. The wheat 
. in question, which was received from farmers in the manner just described, 
was not insured as goods held in trust or on commission, but it was held to 
be covered by the policy on the ground that the transaction amounted to a 
sale to the millers. The court observed, “Supposing that there was an 
implied option to claim an equal quantity of the like quality at any time 
after delivery, there could be no right of claiming an aliquot part of the 
identical bulk with which his wheat was mixed up at the time of delivery, 
for this was consumable at the will and pleasure of the miller, as part of 
the current stock, liable to fluctuation, from time to time, both in quantity 
and quality. Moreover, it appears to their Lordships, that there is no sound 
distinction in principle between this and the case of money deposited with 
a banker on a deposit receipt. . . . By the deposit it is placed in the dis- 
posing power of the banker; and surely he who has acquired the disposing 
power over property for his own benefit without the control of another, has 
the beneficial ownership,” citing Foley v. Hill, 2 H. L. C. 28. 

Ives v. Hartley’ must be mentioned, but does not raise any difficulty. The 
receipts were in the following form: “ Received of M. Hartley, to be stored, 
150 bushels wheat, to take market price when he sees fit to sell. — H. 
& E. Ives.” The court adverted to the fact that the warehouse was a 
private one in connection with a mill, not a public warehouse, and were 
inclined to consider that Hartley had no right to demand wheat or flour 
instead of money, and that the transaction was a sale.? 

There are, however, some cases which cannot be reconciled with those which 
have just been cited, and which seem to need further argument before they 
can be accepted as law. The first which we shall consider is Cushing v. 
Breeds This was an action for goods sold and delivered to recover the 
price of 500 bushels of oats. “The plaintiffs were owners of a cargo of 
black oats received by the schooner Seven Brothers, which on being weighed 
was found to contain 6695 bushels, and was elevated and stored” in a grain 
elevator in Boston belonging to third persons. “The cargo was put into 
two bins, and the plaintiffs thereafter agreed to sell to the defendants 500 
bushels thereof at ninety-one cents a bushel,” and gave them an order on 
the warehouseman for “500 bushels black oats from cargo per schooner 
Seven Brothers, storage commencing, to the person or persons in whose 
favor this order is drawn, June 29, 1864.” This order was presented to 
the warehousemen and accepted by them. “ Before July 5, 1864, the 
whole cargo had been sold and delivered and removed from the elevator 


1 61 Ill, 520. 2 See further 2 Kent, 589, 590. 3 14 Allen, 376. 
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except 1274 bushels; and this amount which remained in the elevator 
included 305 bushels of the quantity agreed to be sold to the defendants.” 
On the 5th of July the oats remaining in the elevator were rendered nearly 
worthless by fire without the fault of either of the parties to the action, 
By the usage of grain dealers in Boston, after an order was accepted by 
the proprietors of an elevator under the above circumstances, the grain 
covered thereby was treated by them in all respects as the property of the 
purchaser. ‘The vendor had no further control over it, and did no act in 
reference to separating it from the rest, or removing it from the elevator ; 
but the proprietors held the same subject to the order of the purchaser in 
like manner as they had before held it subject to the order of the vendor. 
“They made no charge to the purchaser except for storage. Different 
cargoes of the same quality, belonging to different owners, were sometimes 
mingled in the bins. Parcels of grain, bought as above, were paid for 
according to contract, and without regard to whether or not they had been 
separated and removed from the elevator, and all damage to grain so sold, 
from internal causes occurring after the delivery of the order, was borne 
by the purchaser. All the above usages were known to the defendants; 
but they objected to the evidence to prove the same.” On these facts it 
was held that the property in the whole 500 bushels had passed to the 
purchaser. To reach this conclusion two steps are necessary: first, to hold 
that the depositor retained his title to oats in the elevator; and second, that 
a sale of a portion ex a larger quantity would pass the title. We are only 
considering the first point here. Taking the form of the order in connec- 
tion with the fact, of which we are informed but which does not appear in 
the printed report, that the cargo in question had not been mixed with any 
other, it may be that the decision could have been put upon the ground 
that the warehousemen by their acceptance undertook to hold 500 bushels @ 
out of a specific heap for the defendants, in which case there would have 
been less difficulty. But we do not understand the court to confine its 
opinion so narrowly. Supposing then that the order had no other effect 
than if it had been drawn for so many bushels of such a quality in the 
elevator, it is obvious the case would be different from Aimberly v. Patchin 
and others of that class to which we have referred. The usage is cau- 
tiously stated, that “different cargoes of the same quality, belonging to 
different owners, were sometimes mingled in the bins.” But we understand 
the usage to be a general one in most of the elevators in Boston and else- 
where. Then the question would be whether the warehouseman was any 
thing more than a debtor for a parcel of grain to the original depositor, not 
to speak of his assignees. We suppose that the court would have said that 
taking the case that way, still the depositor remained owner, and was 
therefore able to pass a title by his sale. Chapman, C. J., says, “ When 
several parties have stored various parcels of grain in the elevator, and it is 
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put into one mass, according to a usage to which they must be deemed 
to have assented, they are tenants in common of the grain.” The usage is 
here stated as if it only authorized the addition of a specific parcel, C, to 
other parcels, A and B, already on hand, and if this were so it is clear on 
the principles cited from Kent at the beginning of this note, that the owners 
of the three would become tenants in common. But the usage goes 
farther. It equally authorizes the subsequent addition of parcels D, E, 
&c. Moreover, it, or the law, authorizes deliveries to the receipt holders in 
the order in which receipts may be presented. It follows, that, after the 
given deposit, other grain might be put in and corresponding amounts drawn 
out, until ten times the contents of the bin had passed through it before the 
first depositor drew on the elevator, so that he could no longer found his 
claim to a share of the contents on the fact that his grain formed a part of 
them; and this raises our question how a man can be said to have a title 
to property in the hands of another when the other is not held to deliver 
any specific article, but on the contrary may deal with any specific quantity 
on hand as he chooses. There must be a specific thing owned or there 
cannot be ownership. Assuming that the oats were delivered to the ware- 
house under the usage stated, and laying the form of the acceptance out of 
the case, the question whether the delivery to the warehouse was a sale 
or a bailment would not be affected by the fact that the oats had not, as it 
happened, been mixed with others. It is enough that the warehouseman 
was at liberty to do so if he chose. 

We next come to a Jater case in Maine, in which Cushing v. Breed was 
cited. Warren v. Milliken? was trover against a third person for prevent- 
ing delivery of grain from an elevator by an unfounded claim of title. The 
plaintiffs were holders of an order drawn on the owner of the elevator for 
31708 bushels of corn by persons who had delivered a larger amount to 
the elevator where it had been mixed with various parcels belonging to 
others; the order had been accepted by the warehousemen and partial 
deliveries made under it. The plaintiffs recovered. This case is im- 
perfectly reported, and we have to gather the facts from the opinion. Noth- 
ing is said of a custom to mix parcels of the same quality. But taking the 
statement of the court that the corn “was stored . .. in common with 
various parcels of grain belonging to others” in connection with the noto- 
rious custom of elevators, we may, perhaps, assume that it was understood 
that further additions might be made by the warehousemen. 

Dole y. Olmstead? is a very important case, but the facts are somewhat 
obscure. We believe we state them correctly. Warehousemen engaged in 
the business of buying, selling, and storing grain, received certain grain for 
storage, gave a receipt, and stored the grain with that of other parties and 


1 57 Me. 97. 2 36 Ill. 150; 41 Ill. 344. 
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with their own, in a common mass. This was according to custom, and was 
not objected to by the owners. The warehousemen afterwards assigned the 
corn in their warehouse, and certain contracts for the purchase of other corn, 
as security for debts, giving the assignee notice of the outstanding receipts. 
The corn turned out to be insufficient to satisfy all the grain receipts. It 
was held that the common mass of corn was to be distributed in the pro- 
portion in which the holders of receipts and the warehousemen had con- 
tributed to the same. The corn to be received under the contracts went 
of course to the assignee. 

In Young v. Miles,’ it is said that the agreement was that the plaintiff’s 
wheat should be stored with other grain received at the warehouse for other 
owners, about the same time, of the same quality by inspection. The grain 
was mixed accordingly, and afterwards the warehouseman delivered so much 
from the warehouse that there was hardly enough left to cover the plain- 
tiff’s receipts. This remainder was consigned to the defendants in the course 
of dealings of the warehouseman with them, but the plaintiff seems to have 
given them notice that he claimed it before it was delivered to them; he 
brought replevin and recovered. The court, after laying down that the 
plaintiff did not lose his title by the mixture, say, “The plaintiff being 
owner of so many bushels of the wheat, a proper construction of the 
receipt required (the warehouseman) to keep that number of bushels 
always on hand to answer the receipt; and if at any time he sold or took 
from the common quantity, so as to leave only enough or less than enough 
of the same quality of wheat in the warehouse to satisfy the receipt, it fol- 
lows that, as between him and the plaintiff, the wheat so remaining became 
the absolute and exclusive property of the plaintiff... So far as (the 
warehouseman) invaded the quantity of wheat belonging to the plaintiff, 
first or last, it was a wrong and a conversion, and the plaintiff might follow 
his wheat wherever it could be identified.” 

In the cases which we have now gone over the argument is very strong 
that there is a sale to the owners of the elevator, and it has already been fully 
stated. At the same time it cannot be denied that if the law is so, it will 
be followed by injustice and inconvenience. Undoubtedly those who deliver 
grain to an elevator think they have something more than the personal lia- 
bility of the warehouseman, and regard him as their bailee in charge of their 
property. The holders of accepted orders look upon them as representing 
property in like manner.’ If the transaction is regarded as a sale, the safety 
of receipt-holders depends upon the warehouseman’s solvency ; if the doc- 


1 20 Wisc. 615; 23 Wisc. 648. 

2 The evidence which has been held insufficient to make out a custom shows that 
it is the general opinion of merchants that they get a right of property before separation 
of the specific article. Southwestern Freight § Cotton Press Co. vy. Stanard, 44 Mo. 
71, 82. 
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trine which will be advocated here prevails, they run no risk unless he is 
both insolvent and dishonest. Of course, the opinion of merchants as to 
the nature of the transaction is not conclusive. As is observed by the 
Lord Justice James in a late case, “ there is no magic in the word ‘agency,’ 
It is often used in commercial matters, when the real relation is that of 
vendor and purchaser.” But it is undoubtedly desirable to work out the 
expectations and intentions of the parties if the machinery of the law ad- 
mits it. Suppose that warehousemen became insolvent, having always been 
careful to keep a quantity of grain in store corresponding to the amount for 
which they had receipts out, would not the holders of the receipts have a 
right to feel that they were unjustly treated, unless they were preferred to 
the general creditors in their claim upon that grain? Let us look at it a 
litle more exactly. 

Suppose I deliver a copy of the General Statutes of Massachusetts, or 
other book easily purchasable in the market, to an agent to keep, telling 
him, however, that he may sell it at any time, provided that he will immedi- 
ately appropriate another copy to me upon doing so, and give him like power 
of sale and substitution as to all succeeding copies. The title in the copy 
for the time being appropriated to me, to be vested in me. Is not that a 
perfectly possible transaction? The analogies of the law show that the 
title to a substituted volume would vest in me as soon as it was definitely 
appropriated to me.* 

Would it make any difference if the agent also had power to mix the 
volume with others belonging to third persons, from which it was not 
distinguishable, each owner being at liberty to call for one at any time? 
Would it make any difference that he was at liberty to add others of his 
own, if he was only at liberty to withdraw as many as he put in? 

The owners of grain elevators are subject to a duty to keep on hand an 
amount of grain equal to their outstanding receipts.* And this is recog- 
nized by the charge for storage which they are in the habit of making. Is 
there any legal difficulty in considering them as bailees to keep, with power 
to change the bailor’s tenancy in severalty into a tenancy in common of 
a proportionately larger mass, and back again, and also with a continuous 
power of sale, substitution, and resale? At any given moment holders of 
receipts are tenants in common of the amount in store in the proportion 
of their receipts. If it is wholly destroyed by accident, the warehouseman 


the loss should be borne proportionally, as in Spence vy. Union Marine Ins. Co., 
ante pp. 455, 496. If the warehouseman is honest there will always be a 


1 Ex parte White. In re Nevill, L. R. 6 Ch. 897, 399. 
2 Aldridge v. Johnson, 7 El. & Bl. 885, 898, per Lord Campbell, C. J.; Langton v. 
Higgins, 4 H. & N. 402. 
3 Young v. Miles, 20 Wisc. 615 ; 23 Wisc. 643; sup. p. 464. See L. R. 8 P. C. 111. 
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will not be liable further on his receipts ; if it is injured, or a part destroyed, 
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sufficient amount on hand ; and when all have drawn out their shares but one, 
that one will be owner of what is left. Suppose, however, the warehouse- 
man is dishonest, and sells and delivers to a third person grain which is 
covered by an outstanding receipt. This would be wrongful as between 
himself and his principal; but would it be effectual to pass the title? The 
Wisconsin court seems to think not;! but it is questionable whether its 
opinion can be sustained. It is in the general course of a warehouseman’s 
business to sell grain, and those who deal with him have no means of knowing 
whether any particular grain is covered by an elevator order or not, except 
his word. It would seem that the delivery of grain from the mass in store was 
one of those acts within the apparent scope of an agent’s authority, of which 
the prixcipal must bear the consequences. The argument is much stronger 
when, as we have seen in Dole v. Olmstead (sup. p. 463), the custom author- 
izes the warehousemen to mix their own grain in the common mass, which 
is probably always the case. It has recently been settled in England that 
when a set of three bills of lading are signed, the person to whom one of 
them is first indorsed gets a better title than a subsequent indorsee of 
another of the set, although the latter first gets possession of the goods ;* 
but the analogy does not seem to hold in the present case. The person to 
whom the first receipt was issued covering all the available grain in store 
would have a good title, it is true, and the warehouseman would hold the 
grain as his agent ; but as it is according to known usage to deliver any 
grain in the common store on any order for that quality, a delivery to the 
holder of a later order or receipt, which is a binding contract to deliver grain 
from that warehouse, would seem to be within the apparent powers of the 
proprictors of the elevator. No doubt is thrown on this by cases where 
such a delivery by ordinary warehousemen has been held not to bind the 
true owner, because it is not within the scope of an ordinary bailee’s powers 
to substitute another article of like value for the identical thing delivered, 
and this perhaps explains the language used in Burton vy. Curyea® The 
reporter’s note at the beginning of that case shows that the peculiar nature 
of grain receipts has been recognized by the legislature of Illinois, and that 
they have gone the extreme length of making all receipts for grain issued 
by any warehouse negotiable.‘ 
If the general views here indicated are right, it is important to fix the 
moment when grain received by the warehouseman becomes appropriated 
to his warehouse receipts. Suppose the warehouseman wrongfully misap- 


1 Young v. Miles, sup. p. 464; 20 Wisc. 615; 23 Wisc. 643. Where however it 
would seem that there was no delivery to the defendants until they had notice. In 
Gardiner v. Suydam, as explained in Kimberly vy. Patchin, 19 N. Y. 330, 839, the flour 
was delivered to the holder of the earlier receipt. 

2 Barber v. Meyerstein, L. R. 4 H. L. 817. 
® 40 Ill. 320, 329. See Second National Bank v. Walbridge, 19 Ohio St. 419. 
# See also McPherson v. Gale, 40 Ill. 868. 
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propriated grain belonging to another in his warehouse, that would not give 
the injured party any title to other grain of the same quality in a different 
city merely because it belonged to the wrong-doer, and it would make no 
difference that the latter entertained an unexecuted intention of making 
good the deficiency out of his own grain.’ Suppose that by the waste attend- 
ing delivery on other orders the amount on hand had become reduced below 
what would satisfy the last outstanding receipt under circumstances in which 
the warchouseman was responsible; that would not, we suppose, give the 
holder any title to grain in an adjoining warehouse, or which might be deliv- 
ered to the warehouseman elsewhere on a contract with him.* The foundation 
of the claim of property in part of a specific mass is that the claimant’s prop- 
erty was originally mixed with that mass ; that is, with the mass in a certain 
receptacle. He is tenant in common with others of a mass which is con- 
tinually being added to and subtracted from, but which always contains 
enough to satisfy his claim, as well as those of the other tenants in common 
for the time being. Strictly it would seem that his right of property 
depended on the continuous existence of a pile of grain in the bin, into 
which his own was shot. Suppose, however, the warehouseman having a 
large order to fill, and having grain enough on hand to answer that and 
satisfy all outstanding receipts, for convenience of loading empties the bin 
into the purchaser’s car, and immediately refills it with the amount for which 
his receipts are out. It seems pretty clear that the law ought not to say 
that the receipt-holders have no longer a right of property ; but that it could 
with advantage presume from the ordinary course of business that the re- 
filling of the bin amounted to an appropriation of grain to the receipts, 
and that it was assented to by the receipt-holders. There has been in 
strictness a breach of duty on the part of the warehouseman in emptying 
the bin for a single moment; but if the amount is replaced, it is the reason- 
able presumption thaf it is done with the assent of parties, to whom it is a 
matter of indifference what grain they receive, if it is of the right quantity 
and quality. As has been said, the bin may be filled from the top and 
emptied from the bottom, and may have hal ten times its contents pass 
through it since a particular deposit was made, so that even if it is kept full 
the depositor’s right of property does not depend on the presumption that 
any of his original grain was there. We think therefore that assent to the 
substitution may be presumed, even as against a creditor attaching before 
the receipt-holder has had notice and ratified the transaction,’ notwith- 
standing the general rule which has been laid down,‘ that the act of ratifi- 
cation must take place at a time, and under circumstances, when the ratifying 


1 Wood v. Fales, 24 Penn. St. 246. 
2 Dole vy. Olmstead, 36 Il. 150, 154; 41 TL 844. 
3 Grove v. Brien, 8 How. 429, 44°. 
* Bird vy. Brown, 4 Exch. 786, 799. 
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party might himself have lawfully done the act which he ratifies. It hag 
been laid down in New York in a somewhat similar case that the title 
would enure by way of estoppel. 
: It is a somewhat perplexing question whether the doctrine can be pressed 
farther than this without legislation, and yet if it cannot it would seem that 
legislation is necessary. It is quite possible that an elevator should contain 
more than one bin for grain of a certain kind and quality; it is at the same 
time probable that the depositor does not inquire into which bin his grain is 
shot, and that the warehouseman conceives that he is doing his whole duty, 
and is doing all that is practicable, if he keeps enough grain on hand any- 
where in the warehouse to cover the receipt. It may often happen that he 
has emptied the bin A, in which a certain parcel was placed, considering his 
receipt for the amount to be covered by the contents of bin B. If the theory 
that the transaction is a bailment rather than a sale depends on the mixture 
of the original parcel with a continuing heap, the difficulty just adverted to 
in the case of a breach of continuity in the heap becomes greater when we 
allow the title of the bailor to be shifted from bin to bin at the option of 
the bailee. If emptying the bin A is wrongful as against one whose wheat 
was plaeed there, and the warehouseman has no authority to appropriate 
part of the contents of bin B to that receipt, it might be hard to say that 
he could ratify afterwards as against the general creditors on the principle 
just laid down, although according to Grove v. Brien, just cited, his assent 
might perhaps be presumed. But if the act can be regarded as within the 
scope of the warehouseman’s original authority, it would be somewhat 
analogous to the case of a vendor who is authorized by the buyer to appro- 
3 priate a specific article to the contract so as to pass the title, which it is 
‘ settled that he may do.* It seems reasonable to presume an authority to 
this extent from the fact, if, as we suppose, it be a fact, that a depositor 
does not look further than the warehouse, and regards’ the grain of a certain 
quality in that warehouse as actually or possibly mixed in one common mass. 
We are led by this to distinguish the case of grain in a warehouse from 
the case of the banker which it was thought to resemble by the Privy 
y Council. The case in which that observation was made, as well as the case 
of Wilson v. Cooper$ and possibly Chase vy. Washburn, printed above, are 
Fi distinguishable from the elevator cases by the fact that the person delivering 
the grain had no more than an option to take grain or something else, such 
as money. That circumstance may well be held to create a presumption 
that the title to the grain was parted with, and that the miller assumed an 
alternative liability ex contractu. Moreover, in the case in the Privy Coun- 


1 Gardiner v. Suydam, 8 Seld. 357, 863, explained in Kimberly v. Patchin, 19 N. Y. 
830, 3389. 

2 Aldridge v. Johnson, 7 Fl. & Bl. 885, 898 ; Langton vy. Horton, 4 H. & N. 402. 

8 Sup. p. 460; 10 Iowa, 560. 
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cil, the evidence of an option to take grain was thought doubtful, and it is to 
be noted that the storehouse was connected with a private mill, and that the 
power of the millers was stated by the court in terms hardly consistent with 
the possibility of their not having the title. The duty of owners of an eleva- 
tor is not alternative, but single. It is to deliver the amount receipted for, and 
nothing else. It is further to keep that amount on hand in that elevator and 
to deliver from that elevator. This is wholly different from the undertaking 
of bankers. They do not assume any duty to keep on hand a pile of 
dollars or sovereigns, out of which a delivery may be demanded by their 
customer. They are guilty of no breach of duty to him if they part with 
their last coin, provided that when he draws on them they find means to 
honor his check. In the other case there is a specific fund at every moment, 
determined by locality, either the bin or the elevator as may hereafter be 
held, to the whole or a part of which the receipt-holder may look. 

Buyers from public warehouses. — We have pretty much confined our dis- 
cussion to the relation between warehousemen and depositors; but it has 
been incidentally mentioned that proprietors of elevators are often them- 
selves buyers and sellers of grain, and that they mix their own stock with 
the general mass in store. This not only complicates the question already 
considered, but raises a new one a8 to the rights of purchasers holding orders 
before delivery. The same policy, however, which leads to the treatment of 
depositors as bailors retaining a right of property would seem to apply to 
‘buyers from the warehouseman with nearly equal force. There is a prelimi- 
nary difficulty that while the bailor may be able to follow his property into a 
particular bin, supposing his claim not to extend to all grain of the kind in 
the elevator, the buyer on the other hand gets only an order on the elevator 
generally. But assuming this to be got over in both cases, as we have sug- 
gested, there remains a general principle of the English law of sales to be 
encountered. ‘The rule is that when a contract is made for a part of a specific 
mass, no title passes to the buyer until appropriation of a certain portion to 
that contract. This has led to nice distinctions of which perhaps the most 
remarkable is the latest. The defendant had sold A. eighty quarters of 
barley, parcel of a large amount in his granary. A. gave the plaintiff an 
order on the defendant for sixty quarters out of the eighty. The plaintiff 
paid A., and afterwards asked the defendant to “confirm this transfer.” 
Defendant said, “ All right, when you get the forwarding note I will put the 
barley on the line,” and sent samples. A. became bankrupt, and the defend- 
ant, whom he had not paid, was held liable to the plaintiff in trover for 


! Campbell v. Mersey Docks and Harbor Board, 14 C. B. N. 8. 412, and many other 
cases. As Bayley, B., says, “If L agree to deliver a certain quantity of oil, as ten out of 
eighteen tons, no one can say which part of the whole quantity I have agreed to 
deliver until a selection is made. There is no individuality until it has been divided.” 
Gillett v. Hill, 2 Cr. & Mees. 530, 535. 
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refusing to deliver sixty quarters, on the ground that although the title had 
not passed, the defendant was estopped to set that up, having (it was pre- 
sumed), induced the plaintiff to take no steps by his statement that it was 
all right. 

It may be observed in this case that there does not seem to have been 
any evidence that the plaintiff was induced to abstain from active measures 
by the defendant’s representations, and that seems to have been presumed 
by the court to found the estoppel. Moreover, there seems to be room for 
doubt whether the representations of the defendant necessarily implied any 
thing more than an undertaking to deliver the specified amount of barley, 
on which he might be liable ex contractu, but which did not import a pass- 
ing of property. 

The New York cases tend in an opposite direction. Aimberly v. Patchin? 
was a sale of six thousand bushels out of what was in fact a larger 
quantity; but the parties thought that the specific heap contained either 
just the amount or less, and used words importing a present transfer, and 
the seller afterwards signed an acknowledgment that he had received the 
amount in store. There was no doubt as to the intention of the parties, 
and it was held that the property passed. The court intimated that when 
the quantity and the general mass from which an article sold by weight, 
measure, or count is to be taken are specified, the title might pass if the 
sale was complete in all its other circumstances, and the parties so in- 
tended. 

So in Cushing v. Breed, which has been already discussed with reference 
to the rights of the original depositor, it will be remembered that the plain- 
tiff was purchaser of part of a larger quantity deposited; and in Hall v. 
Boston & Worcester R. R.,> where there had been an appropriation, the 
court say that even without that, “the effect of the vendor’s order, when 
accepted by the parties who had the custody of the whole property, and 
were to select out of the whole the portion to be delivered, under the cir- 
cumstances and according to the usual course of business, would have trans- 
ferred the property in twenty-eight barrels to the plaintiffs, as against the 
creditors of the vendor, so as to subject the vendees to the loss in case of 
fire.” * 

However, it is not intended to criticise the general rule of the English 
and most of the American cases. It is enough to say that we are now con- 


1 Knights v. Wiffen, L. R. 5 Q. B. 660. See Woodley v. Coventry, 2 Hurlst. & C. 164. 

219 N. Y. 330. See Russell v. Carrington, 42 N. Y. 118; Waldron y. Chase, 37 Me. 
414. Young v. Miles, 20 Wisc. 615, which prefers the doctrine of Aimberly v. Patchin 
to that of Scudder v. Worster, 11 Cush. 578, was not a case of a sale ex a mass, but a 
deposit to be mingled with the mass according to the ordinary usage of elevators. 

8 14 Allen, 489, 443. 

4 See also Warren v. Milliken, 57 Me. 97. 
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sidering a peculiar transaction, and the question is what the intention of the 
parties may fairly be presumed to be. There is no doubt that buyer and 
seller can become tenants in common in certain proportions of a certain 
mass, if they want to. There is, we presume, equally little doubt that they 
do want to in this ease. In ordinary purchases the buyer contemplates 
carrying off his purchase as a preliminary to dealing with it. But grain 
in bulk is habitually stored in elevators, and cannot well be kept elsewhr e. 
A great part of the dealings in it are by the simple transfer of warehouse 
receipts.’ The buyer very probably does not desire to withdraw the grain, 
but only to acquire property as the basis of future dealings of his own. He 
may not draw on the elevator for six months. He may not draw on it at all. 
The grain may not be called for until the order has changed hands a dozen 
times. 

The subsequent power of substitution on the part of the warehouseman 
stands on the same ground as in the case of a deposit previously discussed. 

In reviewing what has been suggested in this note, it is impossible not to 
think of Lord Abinger’s language in a case of another sort; “that is a 
very elaborate kind of contract ;” but if “it might be true that the contract 
is such as that suggested,” * we think that, in the absence of evidence of a 
contrary intent, it should be presumed. Business men who deal with eleva- 
tors can hardly be supposed to have in view the legal machinery by which the 
result is worked out; but if as we suppose they have in view that result, it 
is the business of the law to carry out their intentions, if it can. If the 


common law is inadequate to the task we conceive that legislation is 
needed. 


1 They have ever been thought a sufficient tender in Chicago to satisfy a contract 
to deliver grain, unless the purchaser should insist on seeing it. McPherson v. Gale, 
40 Ill. 368. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NO- 
VEMBER AND DECEMBER, 1871, AND JANUARY, 1872. 
AccerTance. — See Bankruptcy, 2. 
Action. — See Common; PLEADING. 
ApmrraLtry. —See Piracy; PLeapinG; SALVAGE. 
—See Conpition. 


ApvERSE PossEssION. 

A. and B. occupied a copyhold let to them by a tenant for life. At the death 
of said tenant for life, B. was entitled to an undivided third for life, and A. and 
C. were each entitled to one-third in possession, and a moiety of the other third 
in reversion expectant on B’s death. A. and B. continued in possession of the 
whole copyhold, thereby holding one-third unlawfully, for more than twenty 
years after the death of said tenant for life, when B. died. Held, that after the 
death of the tenant for life, A. and B. held as joint tenants, and that therefore B. 
had no interest which he could devise. — Ward v. Ward, 6 Ch. 789. 

See anp TENANT. 

Acrency. — See anp AGENT. 
ALLOTMENT. —See Company, 2, 3. 
Ampicuity. —See Evipence. 


Ancient Licut. 

To obtain an injunction restraining the building of a house, because of its di- 
minishing ancient light and air, a substantial diminution must be shown. It 
appears that in such case a house is entitled not merely to a certain quantity 
of light sufficient for it, and no more, but to the quantity that has been anciently 
enjoyed, — Kelk vy. Pearson, L. R. 6 Ch. 809. 

See EaseMENT. 

Annuity. —See Bequest, 1, 10; Devise, 4. 
AppareL. —See SatvaGe, 2. 
—See PLeapina. 
— See Power. 
ArsiTraTion. — See Broker, 1; Contract. 
ASSIGNEE. — See Huspanp anp WIFE. 
AssIGNMENT. — See Surety, 1. 
Arrorney.— See Morreaae, 4, 
AveraGr. — See Insurance, 1. 
Awarp. —See Conrracr. 
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BaGGaGe. —See SatvaGe, 2. 
Bank. —See Company, 1. 


BaNKRUPTCY. 


1. The plaintiff gave the defendant a guarantee as follows: ‘I guarantee 
payment of goods which you may supply E., but so as my liability shall not 
exceed £250.” E. became bankrupt; the defendant proved the whole amount 
due him, and then the plaintiff paid him, as agreed, £250. E.’s estate declared 
adividend: Held, that the plaintiti was entitled to the dividend on the amount 
of £250. — Hobson v. Bass, L. R. 6 Ch. 792. 

2. A. consigned goods to B. for sale, drawing on him against the goods, and 
indorsed the bills to a bank, giving it the bills of lading as security. B. accepted 
the bills, ‘* payable on delivery of the bills of lading.” B. became bankrupt be- 
fore the notes became payable, and the bank offered to prove the whole value of 
the notes: Held, that, as B. accepted only the bills of lading being delivered to 
him, the bank’s security was in fact on B.’s property, and that the bank could 
prove the notes only on deducting the security.—EZz parte Brett, L. R. 6 
Ch. 838. 

3. The rescission and abandonment by an insolvent firm, of a speculation in 
which it is interested jointly with another firm, while the result is still uncertain, 
is in no way a fraudulent preference of the second firm. — Miller v. Barlow, 
L. R. 3 P. C. 733. 

See Surety; Proor. 


Brquest. 

1, A testator bequeathed to his executors and trustees his interest in premises 
in which he carried on his trade, and his stock in trade, &c., in trust, to permit his 
son to carry on the business ‘‘ upon the terms and conditions following,” that his 
son should pay certain annuities to his wift and daughter. An action was brought 
aguinst the son and daughter by the sole executor and trustee for administration, 
alleging that the son had not paid the annuities, and the son filed an answer stating 
that no application for the same had been ma !c to him by the daughter, and that he 
intended to pay to the wife her annuity. The daughter then brought the present 
bill against the son, praying a declaration that she was entitled to her annuity, for 
an account, for a declaration that the defendant was a trustee of said premises, stock 
in trade and profits, for payment of the annuity, and for further relief. Defendant 
demurred, on the ground that he had offered to account for the property in the 
former suit, so that this bill was unnecessary ; and that should the above bequest 
be in trust to pay annuities, then the executor had not assented to the bequest, 
and was a necessary party; and he answered further that he claimed said premi- 
ses, stock in trade, &e., to hold subject to the terms of the will. Held, that the 
defendant had incurred a personal liability for said annuity, and had confessed 
an equity, and that the executor was not a necessary party. Demurrer over- 
ruled. — Rees v. Engelbach, L. R. 12 Eq. 225. 

2. Testator bequeathed stock to trustees in trust to pay the dividends. to his 
wife during her life. ‘* And as to the rest, residue, and remainder of my estate, 
between my four sons . . . share and share alike, with benefit of survivorship, 
unless they shall die leaving issue, then the property shall go to his. or their 
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issue.” It was claimed that said sons had a life estate only, with remainder in 
their issue: eld, that ‘* if they shall die leaving issue,” meant if they shall die, 
leaving issue, before the period of distribution, which was, in this case, the death 
of the tenant for life; and that said sons took absolute estates if they survived 
said wife, though they had children. — Jn re Hill’s Trusts, L. R. 12 Eq. 302. 

3. Testator bequeathed leaseholds to trustees to pay the rent to three nieces 
for life; and after the decease of each, her third in trust for her children living 
at her decease; if either should die without children surviving her, her share in 
trust for all testator’s nephews and nieces then living, and the children of those 
dead. Trustees to have power to sell for the purpose of division and distribu- 
tion. The trustees renounced, and a nephew was appointed administrator with 
the will annexed. One of said three nieces died childless, and the court decreed 
that her share had passed to the nephews and nieces, and that the leascholds be 
sold: Held, that the legal estate was in the administrator, and not in the bene- 
ficiaries. — Wyman v. Carter, L. R. 12 Eq. 309. 

4. A testatrix bequeathed £1400 in trust to pay the income to M. for life, re- 
mainder in trust for her children, exclusive of her two eldest sons, surviving her 
and attaining twenty-one; and £1500 to said two eldest sons; the remainder of 
her property ‘‘to M., and such of her children as should attain twenty-one, in- 
cluding her two eldest sons, in equal shares and proportions for their respective 
own absolute use and benefit: ” Held, that M. took a life interest in the residue. 
— In re Owen's Trusts, L. R. 12 Eq. 316. 

5. Bequest of money upon trust to divide the same ‘‘among such of my 
grandchildren as shall attain the age of twenty-one, equally, such children to 
have a vested interest at twenty-one.” Held, that only such children as were 
alive on the eldest attaining twenty-one were entitled to a share, and that after- 
born children were excluded. — Gimblett v. Purton, L. R. 12 Eq. 427. 

6. A testator gave all his property to his wife “for the use of herself and all 
my children, whether born of my former wife, or such as may be born of my 
present wife.” Held, that the wife was tenant for life with remainder to the 
children as joint tenants. — Newill v. Newill, L. R. 12 Eq. 452. 

7. A testator bequeathed his property as follows: ‘‘ As for my worldly goods 
and chattels I bequeath them as followeth: to my daughter all moneys both in 
the house and out of it.” Held, that the daughter did not take shares in a build- 
ing society, nor consolidated bank annuities. — Collins v. Collins, L. R. 12 Eq. 
455. 

8. A testator left shares of his property ‘‘to each of his two daughters to be 
settled on themselves at their marriage.” The daughters attained twenty-one, 
being unmarried. Held, that they were entitled to their shares absolutely. — 
Magrath v. Morehead, L. R. 12 Eq. 492. 

9. A testator, by a codicil, bequeathed to certain persons sums respectively 
equal to, greater, and less than sums bequeathed to said persons by a former 
codicil, Held, that such bequests in the absence of evidence to the contrary, 
were cumulative. — Wilson v. O'Leary, L. R. 12 Eq. 525. 

10, A testator directed trustees in case there should be surplus income after 
payment of certain annuities, to invest the same yearly, and after the death of 
the survivor of the annuitants, to convert the trust fund into money and stand 
possessed of the same in trust to pay and divide the same among five public 
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charities named, according to the amounts set after their respective names. The 
testator had no next of kin. Provision had been made for payment of the annu- 

ities, and there was a large surplus of pure and impure personalty. Held, that 

said charities were entitled to the pure personalty in equal proportions, but that 

the same must accumulate until further order. Also, that the impure personalty 

be paid to the Crown. — Harbin v. Masterman, L. R. 12 Eq. 559. 

11. A testator bequeathed his residuary estate to A. and B. In a codicil he 
directed that A., B., and C. should be inserted in place of A. and B., so that C. 
“shall and may participate in such bequest, free from legacy duty, with the said 
A. and B.” Held, that the word ‘‘ participate” showed that the testator intended 
to create a tenancy in common between A., B., and C. — Robertson v. Fruser, 
L. R. 6 Ch. 696. 

12. A testator bequeathed his property in trust for his niece for life, and after 
her decease the trustees to pay the principal “unto and amongst all and every the 
children of my said niece, born or to be born, which shall be living at the time 
of her decease, if more than one, equally, share and share alike; and if only 
one, then wholly to such only child, and the same to be a vested interest in him 
or them respectively on their respectively attaining the age of twenty-one years, 
but not to be transferred until after the decease of my said niece. Held, that 
only those children who survived the niece and attained twenty-one, took vested 
interests. — Williams v. Haythorne, L. R. 6 Ch. 782. 

13. Part of the assets of two partners consisted of leaseholds, the legal estate 
in which was vested in them as joint tenants. One partner died bequeathing all 
his share of the leasehold premises to his partner. The partnership assets were 
insufficient to pay its debts, though each partner’s estate was amply solvent after 
paying such debts. Held, that the surviving partner took a moiety of the assets 
subject to the application of the same in payment of partnership debts, and that 
he could not call on the testator’s estate to exonerate the assets from such charge. 
— Farquhar v. Hadden, L. R. 7 Ch. 1. 

See Joint Tenancy; Mortman. 


BELLIGERENT. — See Prize; War. 
Birt 1x Equity. — See Equity PLEADING AND Practice, 2. 
Brit or Lapinc. —See Bankruptcy, 2; CHARTER-PARTY, 3. 
Bitts anp Nores.—See Bankruptcy, 2; Equity, 2; Proor Surety. 


BROKER. 


1. The defendant, as selling broker, made a contract for his principal in the 
following terms: ‘* October 26, 1869. Sold by order and for account of P. [his 
said principal] to my principals, S. & Son, to arrive, 500 tons Black Smyrna 
raisins — 1869 growth — fair average quality in opinion of selling broker, to be 
delivered here in London, at 22s. per ewt. D. pd. Shipment, November or 
December, 1869." Raisins arrived, which the defendant rejected as not of fair 
average quality, though it appeared they were of fair average quality for the year 
1869. Held, that whether by the contract the raisins were only to be of fair 
average quality for the year 1869, or fair average quality generally, the defend- 
ant had acted merely as a quasi arbitrator, and was in no event liable for an error 
of judgment. — Pappa v. Rosa, L. R. 7 C. P. 32. 


XUM 
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2. A broker purchased hemp for B., signing a contract note as follows: 
“Bought for B. of our principals 200 tons of hemp,” and signed by the broker, 
The broker had no principal, but B. had no notice of the fact. Held, that the 
broker could not sue B. on said contract note, as the contract was with an un- 
named principal and not with the broker; and as the broker, if one of contract- 
ing parties, could not sign as agent of B., the other party. — Sharman v. Brandt, 
L. R. 6 Q. B. (Ex. Ch.) 720. 
See Cuarrer-parry, 1. 


Cana. — See Statute. 
Carrure. — See CuHarter-Party, 2, 3; Prize. 
CarGo. —See War. 
Carrier. — See Lien. 
Cuarce. — See Power, 1. 


CuaritaB_e 
A testatrix left property, consisting of pure and impure personalty, to the 
Dominican Convent at C., and to the Sisters of the Charity of St. Paul at S., 
payable to the superior for the time being in each case. The convent was an 
institution of Roman Catholic females living together by mutual consent in celi- 
bacy, under a common superior, for the purpose of sanctifying their souls by 
prayer; and said Sisters of Charity formed an institution consisting of women 
living together by mutual consent, whose primary object was personal sanctifica- 
tion, and who as a means thereto employed themselves in works of piety and 
charity. Held, that the gift to the Convent was good as to both the pure and 
impure personalty ; and that the gift to the Sisters being to a charitable institu- 
tion was good only as to the pure personalty. — Cocks v. Manners, L. R. 12 Eq. 
574. 
Cuarity. — See Bequest, 10. 


CHARTER-PARTY. 


1. A Norwegian vessel was advertised in England to sail as a general ship by 
parties signing themselves ‘‘ brokers.” The plaintiff, in accordance with agree- 
ment with said brokers, put goods on board to be carried at a certain freight, but 
the master refused to sign bills of lading except subject to the terms of a charter- 
party between the owners and the above brokers who were the charterers. The 
charter-party, of whose existence the plaintiff was ignorant when he entered into 
the agreement with the brokers, gave the owner a lien for freight, dead freight, 
and demurrage. The owners claimed a lien for demurrage. Held, that the 
plaintiff was not bound to inquire whether there was a charter-party, and that the 
owners had no lien. — Peek v. Larsen, L. R. 12 Eq. 378. 

2. The master of a German vessel agreed with a firm in Constantinople by 
charter-party in the English language to carry a cargo, stopping at Falmouth 
for orders, and thence within certain limits as directed, the act of God, the 
queen’s enemies, restraint of princes and rulers, fire, and all and every other 
dangers and accidents of the seas, rivers, and navigation, of what nature and 
kind soever, during said voyage, always mutually excepted. After signing the 
charter-party and bills of lading, war was declared between France and Ger- 
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many. The vessel arrived at Falmouth, August 8, and then communicated 
with the charterers’ agents. On September 3, the master received orders to go to 
Leith, which he said he would do on the first favorable opportunity. He waited 
for a wind which should be fair for leaving the port and enabling him to run if 
he saw a French cruiser. There were at the time French cruisers in the neigh- 
borhood, and there was a real risk of capture. Suit was instituted against the 
vessel September 15, for not proceeding, and she was arrested September 21. 
Held, that by either English or German law the delay of the master was justified 
by the terms of the charter-party. — The Heinrich, L. R. 3 Ad. & Ec. 425. 

8. The Patria, a German vessel, was chartered to a German firm for a voyage 
from the west coast of Central America back to certain ports on the continent, 
or in Great Britain, and the charter-party provided that the master should not 
be responsible for events caused by high powers. While the vessel was at 
Guatemala, coffee was shipped on her by a Spaniard, who, having no notice of 
said charter-party, received from the master bills of lading in English, under 
which the coffee was to be delivered at Hamburg, dangers of the seas only ex. 
cepted. The vessel touched at Falmouth, and there learned that war had broken 
out between France and Germany, and that Hamburg was blockaded. Corres- 
pondence ensued between the master and the consignees, and the latter did not 
require the vessel to sail during the continuance of the blockade, which lasted 
until September 18. After this date the consignees required deliverance of the 
coffee at Hamburg, or at Falmouth, they offering to pay full freight. The mas- 
ter refused to deliver, and remained at Falmouth until November 7, when this 
suit was instituted. Up to and after this date French cruisers in the British 
channel subjected German vessels to the risk of capture. Held, that neither by 
English nor German law could the terms of a charter-party, of whose existence 
the shipper was ignorant, be imported into the bill of lading, and that the vessel 
was bound to proceed to Hamburg in spite of risk of capture. Also, that by 
English law the consignees were entitled to the coffee, either with or without pay- 
ment of pro rata freight, on the master’s refusing to proceed to Hamburg; and 
that under either the general maritime law or the law of Germany, payment of 
full freight entitled the consignees to the coffee. — The Patria, L. R. 3 Ad. & 

Crass. — See Bequest, 5, 12. 
Copicit. — See Deviss, 1, 2. 


CoLuision. 

A collision occurred between two vessels, the G. and the E., by fault of the 
former, and the latter's main and fore mast soon went by the board. Afterward 
a pilot-boat fell in with the E., and attempted to tow her, but failed ; the seamen of 
the E. might have got on board this vessel at great peril, but they stayed by the 
E., which was subsequently wrecked. Two of the E.’s men were drowned, and 
the others were injured. One of the drowned men left a widow with a child en 
ventre sa mere. Held, that the deaths and injuries were the natural and proximate 
consequences of the collision. That it was the seamen’s duty to stay by the ship 
while there was reasonable chance of preserving her, but that if they would have 
been justified in going on board the pilot-boat, the danger therein created an 
alternative peril, and that therefore there was no negligence, in the seamen, 
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whichever alternative was adopted. Leave was reserved to the infant en ventre 
sa mere to claim damages if born alive within due time.— 7'he George and 
Richard, L. R. 3 Ad. & Ec. 466. 

See DaMaGeEs, 2. 


Common. 

1. Where freeholders have for a long-continued duration enjoyed a right of 
common the court will if possible find a legal origin of such right. Where certain 
freeholders sued on behalf of themselves and all the other tenants of a manor for 
infringement of rights of common, it was presumed that there was a grant com- 
mon to all with rights in common, and that they were therefore entitled to join 
in said action. Such freeholders did not forfeit their rights by ceasing to pay 
quit-rents or render suit and service. — Warrick v. Queen's College, Oxford, L. 
R. 6 Ch. 716. 

2. In a case similar to the above, it was held that a freeholder might sue on 
behalf of the freeholders only, even though there were copyholders with rights 
co-extensive with those of the freeholders ; and he might sue on behalf of both. — 
Betts v. Thompson, L. R. 6 Ch. 732. 


Common Carrier. — See Lien. 


Company. 
1. In 1864 the M. and L. banks entered into agreement for dissolution of the 
latter with transfer of its good-will to the M. bank. The M. bank to increase 
its capital, and 10,000 shares at £10 per share to be allotted at par to the direc- 
tors of the L. bank for distribution among its shareholders. The directors paid 
the £100,000, but only 9,740 of the 10,000 sbares were taken by the sharehold- 
ers. In 1866 a call was made by the M. bank, but not paid on the 260 shares 
not taken. In November, 1867, the L. bank asserted a right to a ‘‘ large num- 
ber of shares that had not been applied for,” but the M. bank replied that it 
could not now admit that right. In 1868 the L. bank demanded allotment of 
said 260 shares, which was refused. In 1869 the M. bank was wound up, re- 
‘turning £5 per share to its stockholders, and the L. bank claimed such sum per 
share on said 260 shares. Held, that the agreement had been that if there were 
10,000 shares there should be 10,000 subscribers, and that said agreement was 
now incapable of specific performance. Claim dismissed. — Jn re Mercantile and 
Exchange Bank. Ex parte London Bank of Scotland, L. R. 12 Eq. 268. 

2. A bank issued a prospectus stating falsely among other things that 80,000 
shares had been subscribed. In June, 1865, W. trusting in said statement, was 
allotted shares in the bank, and in July obtained a certificate certifying that he 
was a holder of the shares and was registered a member of the bank. An appli- 
cation by the bank to the Stock Exchange for a settlement-day was refused, and 
subsequently the shareholders resolved that all persons to whom shares in the 
bank had been allotted, were entitled to have their allotments cancelled and their 
money returned. W. returned his share certificates, and received on November 
2, a check for the amount paid by him upon his allotment. In the register of 
shareholders was written opposite his name, ‘* Money returned and allotment 
cancelled.” By articles of said bank the directors had the power to accept the 
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surrender of shares. On November 22, the bank was ordered to be wound up. 
W. did not until after this day discover said misrepresentation in the prospectus. 
It was held (see in notis), that W. should not be put on the ** A” list of contri- 
butories as the said cancellation was tantamount to a surrender. On the present 
application to place W. on the “* B” list (of those who had been shareholders) : 
Hed, that W. must be placed on said ‘*B” list, as he had not, before winding 
up began, elected to have his allotment cancelled because of said misrepresenta- 
tion in the prospectus. — Wright’s Case, L. R. 12 Eq. 331. 

3. The name of H. appeared as director in a prospectus of a company, and he 
was present at a meeting of the board of directors where a committee was formed 
to make allotment of shares. Fifty shares, necessary by the articles of association 
to qualify a director, were allotted to H. without his knowledge, or notice given 
him. He had not read said articles. H. also signed a check as director, but 
his name was treated by the bank as insufficient as it had not been sent in as 
sufficient for such purpose. Held, that H. had acted as director, and incurred 
the obligation of taking said fifty shares. — In re Great Oceanic Telegraph Co., 
Harward’s Case, L. R. 13 Eq. 30. — 

4 By articles of association a company’s funds were not to be applied to 
expenses until a certain number of shares were subscribed, and the plaintiff was 
to be paid for services as promoter of the company, ‘‘ so soon as the company 
shall be in a position to commence business.” The shares were subscribed. 
Held, that the company was in a position to commence business, although it had 
not even a site for its proposed buildings. — Touche v. Metropolitan Railway 
Warehousing Co., L. R. 6 Ch. 671. 

5. The A. company by consent of all its shareholders and agreement with the 
M. corporation amalgamated and transferred its business to the latter. The 
company had no power by its deed of settlement to effect this amalgamation. 
Subsequently the company executed a deed with the corporation for resuscitating 
the former, and terminating its previous agreement. A former stockholder in 
the company after said deed transferred his shares. Held (Metsu, J., dissent- 
ing), that by said amalgamation and transfer the shares in the A. company 
ceased to exist as such, and there could be no resuscitation and subsequent 
transfer of the same. — In re Accidental Death Insurance Co., Chappell’s Case, 
L. R. 6 Ch. 902. 

6. R. agreed to become district manager of an association, a condition prece- 
dent being that he should take twenty-five shares in the association. R. applied 
for the shares, paying a deposit of £1 per share, and they were allotted to him; 
he was appointed manager and received notice of the appointment and ac- 
cepted the same. Held, that there had been sufficient notice of allotment. — 
Richards v. Home Assurance Association, L. R. 6 C. P. 591. 

See Equiry, 1; Lien, 1; Securrry, 1; Utrra Vires. 


ConcEALMENT. — See INsuRANCE, 3. 


ConpiITION. 


A testatrix gave certain property to the wife of H., who lived at S., and ina 
codicil directed that said property should go over in case the wife should not cease 
to reside at S. within eighteen months of the testatrix’s death. eld, that the 


480 DIGEST OF THE ENGLISH LAW REPORTS. 


condition being to omit what was a duty, was void. — Wilkinson v. Wilkinson, L. 
R. 12 Eq. 604. 


See Bequest, 1; Sate. 


COoNDONATION. 


Condoned incestuous adultery is revived by adultery not incestuous, and, it 
appears, by any other marital offence. — Newsome v. Newsome, L. R. 2 P. & D. 
306. 

Conso.ipaTion. — See Company, 1. 

Construction. — See Bequest; Broker, 1; Cuarrer-party, 2, 3; Com- 
pany, 4; Damages, 1, 2; Devise; Execurors anp ApMINISTRATORS, 2; 
Lien; Lowirations, Statute or, 1; PartNersuip; Power, 1; Prize; 
way; Reservation ; Reversionary Interest; Stature; Trust, 1; Utrra 
Vines; Way, 4. 


ContTINGENT INTEREST. — See REVERSIONARY INTEREST. 


Conrract. 

Where it was provided in a contract between a builder and his employer that 
questions between them should be settled by award of the architect of the build- 
ing, and the architect had agreed with the employer that the building should not 
cost over a certain sum, which agreement was unknown to the builder, it was 
held that the above provision was not binding. — Kimberley v. Dick, L. R. 13 
Eq. 1. 

See Broker; Cnarrer-party, 2-4; Company, 4,5; Fraups, Stature or; 
STaruTE OF; SaLtvaGE, 1; Speciric PerrormMance, 1; Uttra 
Vines. 

Contrisution. —See Bequest, 13. 
Contrisutory. — See Company, 2. 
Conveyance. — See RESERVATION. 
CopyHoLp. — See Common, 2. 
Corroration. — See Company, 5. 
CounseL. — See Morraace, 4; Trust, 2. 
Covenant. — See Surety, 1. 
CumuLativE Lecacy.— See Brequast, 9. 


DamaGEs. 

1. By statute, a company must keep water pipes charged with water at a cer- 
tain pressure, and allow persons to use the same for extinguishing fires; failing 
in such duty the company to be liable to a penalty, and a forfeiture of 40s. per 
day to every rate-payer. Held, that a person whose premises were burned by 
reason of neglect of the company to provide water, might sue for damages for 
the same under the act, although a penalty and forfeiture were provided in such 
cases; and that the damage was not too remote.— Atkinson v. Newcastle & 
Gateshead Waterworks Co., L. R. 6 Ex. 404. 

2. By statute, the Admiralty court has jurisdiction over any claim for damage 
done by any ship. Held, that a claim for personal injury resulting from the death 
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of the master of a vessel, caused by collision of said vessel with another, was not 
“damage” within the statute. — Smith v. Brown, L. R. 6 Q. B. 729. 
See CoLLIsion; PLEADING. 


Desenture. —See Trust, 1. 
Depication. —See Way, 2. 
Derp. — See MorteGace, 3. 
Deramation. —See Lipet. 


Demurrer.—See Bequest, 1; Equiry PLeapinG anp Practice; 
NEGLIGENCE. 


DEVISE. 


1. Testatrix devised freecholds to trustees in trust for E. for life, remainder 
to use of first son of E. for life, without impeachment of waste ; remainder to use 
of his first and other sons successively in tail male; like remainders to third and 
other sons of E, Said sons of E. to have power of jointuring and charging por- 
tions. Afterwards a barony was conferred upon E. for life, remainder to E.’s 
second, third, and other sons in tail male. Proviso, that if such sons, &c., should 
succeed to the earldom of D., the barony should go to the next son. ‘Testatrix, 
ina codicil, revoked her will, devising said freeholds to trustees ‘‘ to convey, 
settle, and assure” the same ‘‘in a course of entail to correspond as nearly as 
may be with the limitation of the barony and the provisos affecting the same,” 
and ‘ with all such powers, provisos, declarations, and agreements” as counsel 
should advise. The House of Lords held on this that said frecholds ought to be 
limited in strict settlement on the second and younger sons of E. for their re- 
spective lives, without impeachment of waste, remainder to their first and other 
sons in tail male; that there should be such powers of jointuring, and charging 
portions as contained in the will, and that there should be in the settlement a 
shifting clause in the words of the above proviso: Jicld, that the settlement 
should not contain a clause postponing raising portions until on or after the 
decease of the person charging the same ; nor a clause avoiding portions and joint- 
ures in case the freeholds should shift by the accession of the tenant to the earl- 
dom of D.— Viscount Holmesdale v. West, L. R. 12 Eq. 280. See L. R. 4 H. 
L. 543; 5 Am. Law Rev. 304. 

2. A. devised a house held under a corporation for the life of K., and twenty- 
one years after his decease, to trustees in trust to permit her nieces, B. and C., 
during their joint lives, while single, &c., to reside in said house ‘* during 
the remainder of the said term for which the said house is held of the cor- 
poration aforesaid.” After date of the will K. died, and the testatrix surrendered 
ler lease and received anew one for seventy-five years, and after date of the new 
lease made two codicils to her will: Held, that notwithstanding the surrender of 
the original lease, said trusts were subsisting trusts for at least twenty-one years 
from the death of K. — Wedgwood vy. Denton, L. R. 12 Eq. 290. 

3. Devise ‘* to the use of every son of J. S. now living, or who shall come into 
existence in my lifetime, and the assigns of such son during his life ;” remain- 
der to trustees to preserve contingent remainders, ‘* but to permit such son ande 
his assigns to receive the said rents and profits during his life; and after his de- 
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cease to the use of such son’s first and other sons successively in tail male: Held, 
that the sons of J. 8. took as tenants in common, remainder on the death of each 
son to such son’s first and other sons, in tail male, with cross remainders over, — 
Surtees v. Surtees, L. R. 12 Eq. 400. 

4. A testator devised his real estate upon trust to pay to his daughter an an- 
nuity of £6000 out of the rents, and subject thereto to accumulate for twenty- 
one years from the testator’s death, and to pay off from time to time out of the 
accumulated fund the incumbrances on said estate. As soon as the incumbrances 
were paid off, said annuity was to be increased to £3000, He directed his per- 
sonal estate to be applied in discharging incumbrances when and as should to the 
trustees seem fit, and any surplus to be accumulated and held on the same trusts 
as said rents. At the testator’s death the personal estate was more than suflicient 
to pay off all incumbrances, but the trustees retained enough of such estate to 
cover the incumbrances and interest thereon, as it was paying a high rate of in- 
terest, and they increased the annuity to £8000: eld, that such incumbrances 
were practically paid off when such personal estate was in the trustees’ hands, 
producing income enough to pay interest upon the incumbrances, and that 
the annuity was properly increased. — Astley v. Earl of Essex, L. R. 6 Ch. 898. 

5. A testator devised certain estate in trust to pay the income to his two 
daughters during their respective lives, independently of the control of any hus- 
band or husbands with whom either of them might intermarry, and after their 
respective decease, upon trust to convey the whole equally between the respect- 
ive husbands of said daughters. If either daughter died unmarried, her share 
upon the limitations of the other moiety. A daughter married, and her husband 
died, devising to her his share in said testator’s property: J/eld, that the hus- 
band had an indefeasible estate of inheritance in said estate, and having devised 
the same to his wife, she could give a good title to her grantee. — Radford v. 
Willis, L. R. 7 Ch. 7. 

6. A testatbr gave certain shares of his real and personal estate to his daugh- 
ters, making the share of his daughter M. chargeable with a sum advanced, and 
also directing that if M. should be indebted to either of her brothers or sisters in 
respect of advances, the trustees under the will were to deduct such debts from 
M.'s advance, and pay the same to the brother or sister to whom it was owing: 
Held, that the trustees were entitled to deduct such advances without interest, 
although barred by the statute of limitations. — Poole vy. Poole, L. R. 7 Ch. 17. 

7. Devise to trustees ‘‘as to” one estate to the use of testator’s son R. for 
life, and to R.’s sons in tail male and tail general; and in default of such issue, 
to testator’s son J. for life, and to his sons in tail male and tail zeneral; and in 
default of such issue male, to R.’s daughters in tail male; and in default of such 
issue female, to J.’s daughters in tail male. ‘* As to” a second estate, in similar 
terms to J., after which the will proceeded, ‘‘ and in default of such issue male 
and female of all the sons and daughters of his sons R. and J.,” then over. 
Held, that the devise over was ambiguous, but under all the circumstances of 
the case referred to both estates, and not the latter only. — Gordon v. Gordon, 
L. R. 5 H. L. 254. 

See Bequest; Conpition; Executors anp ApMINIsSTRATORS, 1; JOINT 

.Tenancy; Mortman; Partnersuip; Power; Reversionary INTEREsT; 
2; Tenant ror Lire. 
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Direcror. —See Company, 3; Utrera Vines. 
DisrrisuTion. —See Bequest, 2. 


Divorce. 

The court decreed nullity of marriage where the parties had been married two 
years and nine months, where there had been no consummation, and the same 
was practically impossible, as the wife, who was suffering from excessive sensi- 
bility, refused to submit to the remedies proposed by physicians, and denied her 
husband all access, though she had no structural defect. G v. G yk 
R.2P. & D. 287. 

DomiciLe. 


1, A French subject took up his sole place of abode and business in England, 
where he lived thirty years, making occasional visits to France. He married and 
intended to end his days there, but refused to be naturalized, as he was a French- 
man, and might return to reside in France: Held, that his domicile was Eng- 
lish. — Brunel v. Brunel, L. R. 12 Eq. 298. 

2. To effect a change of domicile it is sufficient that there is intention of set- 
tling in the new locality, and of making a principal or sole and permanent home 
there, and no intention to change civil status is necessary. — Douglas v. Douglas, 
L. R. 12 Eq. 617. 

See Wut, 1. 

EASEMENT. 

Under 2 and 3 Will. 4, c. 71, a landlord gains no easement or right whatever 
until twenty years of adverse possession have elapsed. Therefore a tenant of a 
house which has enjoyed access of light and air over adjoining land, for fourteen 
years, may take such land, and thereby uniting possession, prevent his landlord 
gaining an easement. A tenant in posssesion may refuse to allow his landlord to 
arrest the growing right of a neighbor to an easement. If enjoyment of light 
and air continue as above for fourteen years, and then is suspended by unity of 
possession of the dominant and servient estates, and after such unity is severed 
the enjoyment is continued six years more, an easement is gained. — Ladyman v. 
Grave, L. R. 6 Ch. 763. 

See AncrenT Ligut; Reservation; Way. 


Eets. —See Fisu. 
ENcROACHMENT. —See LANDLORD AND TENANT. 
Entry. — See MorrGacer, 2. 
EquitaBLeE MortGace.—See Morreace, 3. 


‘Equity. 


1, The manager of a society, by permission of its directors, deposited money 
with the defendant. The latter drew a check for the same, and gave it to the 
manager, who never paid it to the society, and shortly afterward died. The 
trustees of the society brought a bill against the defendant for repayment, on the 
ground that such deposit was illegal, and the plaintiff had notice thereof, and 
that the repayment to the manager was without authority of the directors: 
Held, that if there had been a breach of trust, the directors had been parties to 
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it, and being the real plaintiffs, could not compel repayment to the trustees, who 
were only formal parties to the suit. Also, that the bill not being framed on the 
ground of a breach of trust, was a mere money demand, and did not authorize 
proceedings in equity. — Hardy v. Metropolitan Land & Finance Co., L. R. 
12 Eq. 386. 

2. Notes were discounted at an exorbitant rate for a young man, who gave 
security for the notes. ‘The court ordered the security to stand for the sums 
actually advanced, with interest, though there was no fraud in the case. — Tyler 
v. Yates, L. R. 6 Ch, 665; s.c, L. R. 11 Eq. 265; 5 Am. Law Rev. 657. 

See Bequest, 1; Huspanp anp Wire; Srecivic Perrormance, 1. 


Equity or REDEMPTION. 

A woman was entitled to a rent charge in the event of her surviving her hus- 
band. She became a party to, and executed and acknowledged a mortgage of 
the estate, subject to the charge, the deed declaring that she joined * for the 
purpose of absolutely releasing, and forever extinguishing,” the rent charge; 
and by the proviso for redemption, the estate (conveyed to the mortgagee, subject 
to certain prior charges) was to be reconveyed to the husband “ subject as afore- 
said.” The estate was reconveyed to the husband: Held, that ‘it was no un- 
reasonable view” that the wife’s release of her rent charge was subject to equity 
of redemption, and that the title was too doubtful to be foreed upon a purchaser, 
— In re Betton’s Trust Estates, L. R. 12 Eq. 553. 


Equity PLEADING AND PRACTICE. 

1, A bill by a lessee against his lessor for specific performance, and for an in- 
junction restraining a previous lessee from obstructing the rights claimed by the 
complainant, is multifarious; but such objection must be taken by way of de- 
murrer, and not at the hearing. — Cousens v. Rose, L. R. 12 Eq. 366. 

2. Three out of four residuary legatees filed a bill against the testator’s widow 
and former partner, who were executrix and executor respectively, praying for 
accounts of what said partner had, or might, but for wilful neglect, have received 
from testator’s estate; that he might be charged with what was due both before 
and since the testator’s death, in respect of said partnership; and for a receiver 
of the assets of the partnership; and for an injunction restraining said partner 
and executor from interfering with the testator’s estate and the assets of the 
partnership: Held, that the bill was not demurrable for omission of the fourth 
residuary legatee, nor for multifariousness, i.e., misjoinder of subjects of suit. 
— Pointon v. Pointon, L. R. 12 Eq. 547. 

Estate ror Lirr.—See Devise, 4. 


Estate Tar.—See Devise, 1, 3, 7. 


EvivENce. 

A testator appointed his son, Forster Charter, as his executor. He had two 
sons, William Forster Charter and Charles Charter: eld, that inasmuch as if a 
man has several christian names they are together but one name, the testator 
had not sufficiently described either of his sons, and evidence showing the testator 
intended to appoint his son Charles executor was admissible. — Charter v. Char- 
ter, L. R. 2 P. & Dz 315. 

See NEGLIGENCE, 1; PLEADING. 
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Execution. —See Torr. 


EXECUTORS AND ADMINISTRATORS. 

1. A testator devised to a creditor his real and personal estate in trust for pay- 
ment of his debts, and made the creditor his executor: Held, that the fact that 
the trustee was executor, gave him no right to retain his whole debt from the 
trust fund in preference to other debts. — Bain v. Sadler, L. R. 12 Eq. 570. 

2, A testator appointed his wife executrix, ‘‘ and in default of her” two other 
persons to be executors. Probate was granted to the wife, who died, leaving 
the estate partly unadministered: Held, that probate should be granted to the 
said two persons as substituted executors. — In the Goods of Foster, L. R. 2 P. 


& D. 304. 
See Bequest, 1, 8; Equiry PLeapinG Practice, 2; 


Fisu. 
Eels are river fish. — Woodhouse v. Etheridge, L. R. 6 C. P. 570. 


Act. —See Prize. 
Foreciosure. —See MorteGace, 2. 
Forrerrurr. —See DamaGces, 1; Prracy. 
Fraup. —See MorrteacGe, 3; Trust, 2. 


Fraups, STATUTE OF. 

A. entered into a contract with B. for the purchase of wool, and signed and 
handed to B. a memorandum of the terms of sale. B. subsequently wrote to A., 
“Tt is now twenty-eight days since you and I had a deal for my wool... I 
shall consider the deal off as you have not completed your part of the contract. 
yours, B.” And on A. asking for a copy of said memorandum, B. wrote, ‘I 
beg to enclose a copy of your letter,” enclosing a copy of the memorandum. 
Held, that there was sufficient memorandum of the contract signed by B. to sat- 
isfy the statute of frauds. — Buxton v. Rust, L. R. 7 Ex. 1. 

See Broker, 2; LanpLorp anp TENANT. 


FRAUDULENT PrererENcE. — See Bankruptcy, 3; SURETY. 
FREEHOLD. — See Common. 
Freicut. See War. 
Grant. — See RESERVATION. 
GuARANTEE. — See Bankruptcy, 1. 
Guarpian. — See ILLEGITIMATE CHILDREN. 


Huspanp anp Wire. 

A wife has no equity to a settlement out of arrears of past income of her lease- 
hold property, which have been duly received by her husband, but retained and 
accumulated for a particular assignee of the same. — Jn re Carr's Trusts, L. 


R. 12 Eq. 609. 
See Divorce; Equity or REDEMPTION. 


486 DIGEST OF THE ENGLISH LAW REPORTS. 


CHILDREN. 


A testator cannot by his will appoint a guardian for his illegitimate children, 
— Sleeman v. Wilson, L. R. 13 Eq. 36. 


ImproveMENT. — See TENANT FOR LIFE. 
IncumBRANCE. — See Devise, 4. 


INFANT. 


A mother raaintained her son before, and for six years after, his majority, but 
with no intention of making a claim for maintenance. Held, that she had no claim 
for maintaining her son during minority, and that to claim the same for the 
period since majority, she must show a contract. — In re Cottrell’s Estate, L. R. 
12 Eq. 566. 

See Co.uision; Save. 


InsuncTion. —See ANcrENT Licut. 
Ingury. — See DamaaeEs, 2. 


INSURANCE. 

1. The Charlemagne was insured to Calcutta, and thirty days after arrival, on 
a valued policy, and at and from Calcutta by the same underwriters on a second 
valued policy. The vessel was damaged before arrival, was partially repaired 
before the expiration of said thirty days, and thereafter, and when the second 
policy had attached, was totally destroyed by fire. Held, that the owners were 
etititled to recover under the first policy such sum as said repairs would have 
cost if they had been completed; and under the second policy the whole amount 
of the valuation therein. — Lidgett v. Secretan, L. R. 6 C. P. 616. 

2. The defendant was insured on merchandise, ‘‘ the assured’s own, in trust, 
or on commission, for which he,is responsible.” He bought tea in warehouse, 
and sold it while there, and was paid, but had not indorsed over the warrant for 
delivery, when the tea was destroyed by fire. Held, that the property in the tea 
having passed to the purchaser, the tea was not covered by the policy. — North 
British Insurance Co. v. Moffatt, L. R. 7 C. P. 25. 

3. In accordance with the rules of Lloyd’s the ship Annie was classed in 1865 
as A 1 for seven years. In order to retain this position a vessel must undergo a 
half-time survey; if the result is satisfactory, the letters “‘H. T.” are placed 
opposite her name in Lloyd’s book, but the time for such half-time survey is not 
in all cases strictly observed. Copies of the book in the hands of subscribers 
are corrected weekly. In October, 1869, the owner of said vessel was notified 
that it was time for the half-time survey, and he replied that he had decided not 
to continue his vessel in Lloyd’s book. The owner applied for insurance in the 
above month to the defendant, who, having a copy of Lloyd’s book, in which said 
Annie stood as A 1 for seven years from 1865, asked if the Annie therein men- 
tioned was his vessel, and was told it was. Said vessel was initialled for insur- 
ance November 15, and a policy made out December 1, 1869;. she was struck 
from Lloyd’s book November 16, and the plaintiff was notified thereof No- 
vember 17, and the vessel was lost December 31. It was left to the jury to de- 
termine among other things whether the plaintiff’s resolve not to continue his 
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vessel on Lloyd’s, and his reply to that effect, was a material fact, and the 
jury found in the negative. Held (by Metior, Lusn, and Hannen, JJ.), 
that the case was properly left with the jury. By Cocksurn, C. J., dissenting, 
that though the case was properly not withdrawn from the jury, the facts showed 
a material concealment, and that the case should be sent down for a new trial. 
— Gandy v. Adelaide Insurance Co., L. R. 6 Q. B. 746. 


Joint TENANCY. 


A gift to ‘*‘ all and every her child and children, and his, her, and their execu- 
tors, administrators, and assigns, for his, her, and their own absolute use and 
benefit,” held to create a joint tenancy. — Morgan v. Britten, L. R. 13 Eq. 28. 

See ADVERSE Possession; Bequest, 6, 11; Devise, 3; Trust, 1. 


JuDGMENT. — See Torr; Trover. 
JURISDICTION. — See SaLe. 


LANDLORD AND TENANT. 


A lessee enclosed with consent of the lessor a piece of land adjoining the 
premises already demised, and held the whole some thirty years. It was con- 
tended that there was a parol demise of said adjoining piece of land, which 
created a tenancy at will, which expired by 3 & 4 Wm. 4, c. 27, § 7, on one year 
from such demise, and that after the expiration of this year, the statute of limi- 
tations began to run, whereby the lessee in this case had acquired title. Held, 
that the ordinary rule that an encroachment by a tenant must be taken to be for 
the benefit of the lessor, and treated as part of the demised premises, applied, 
and that the lessee had acquired no title. — Whitmore v. Humphries, L. R. 7 
C. P. 1. 

See Common; Devise, 2; Easement; Liwirations, Statute oF, 2; 
Way, 1. 


Lease. —See Devise, 2; Equity Preapint anp Practice, 1; Way, 1. 


Lecacy.— See Bequest; ConpiTIon; Devise; Executors AND ADMINIS- 
TRATORS, 1; Jornr Tenancy; Morrmain; REVERSIONARY 
Interest; Set-orF; TENANT FOR LIFE. 


Lex Locr.—See Witt, 1. 


The plaintiff was a manufacturer of a bag he called the ‘‘ Bag of Bags.” The 
defendant published the following concerning said bag: ‘*‘ As we have not seen 
the Bag of Bags, we cannot say that it is useful, or that it is portable, or that it 
is elegant. All these it may be, but the only point we can deal with is the title, 
which we think very silly, very slangy, and very vulgar; and which has been 
forced upon the public ad nauseam.” Held (Lusu, J., dissenting), that a ques- 
tion was presented for the jury as to whether the above words were intended to 
disparage the plaintiff in the conduct of his business. Demurrer to declaration 
on said words overruled. — Jenner v. A’ Beckett, L. R. 7 Q. B. 11. 


Lien. 
1. By articles of association a bank was to have a lien on shares for money due 
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from the shareholder. The bank was wound up, and its property sold to a second 
bank. Shareholders not subscribing to the second bank were paid £2 per share, 
Held, that the bank’s lien extended to such sum, as representing a share. — 
In re General Exchange Bank, L. R. 6 Ch. 818. 

2. Goods were carried by a railway for a company on a credit account, a con- 
dition being that the railway was to have a general lien on such goods for all 
moneys due. Coke was put in trucks belonging to the company on the railway 
line, and there detained by the latter. Held, that a lien being a right to hold 
goods that had been carried in respect of such carriage, or, if so agreed, in re- 
spect of debts of the same character contracted in respect of other goods, to 
stop said coke before it had been carried, and hold the same for a debt, was con- 
trary to the nature of a lien, — Wiltshire Iron Co. v. Great Western Railway Co., 
L. R. 6 Q. B. (Ex. Ch.) 776; s.c. ib. 101. 

See CHarTER-PaRTY, 1. 


Limitations, STATUTE OF. 

1, A. agreed to build ships for the plaintiff, and deliver at a specified time. 
For delays beyond that time, certain sums were to be paid by A. as liquidated 
damages, and to be deducted from the purchase-money. All disputes were to be 
referred to arbitration. The ships were not built at the specified time and a dispute 
arose; a draft reference was prepared, and an arbitrator named by the plaintiff 
only. ‘The plaintiff subsequently wrote a letter to A., stating that he had named 
an arbitrator, and ending: ‘*‘ The final arrangements for the reference therefore 
rest, and have long rested with you.” Again the plaintiff wrote, stating that he 
had received a paper, purporting to be amemorandum of account between himself 
and A., which was altogether incorrect, both in principle and detail, omitting all 
deductions and credits to which he was entitled, which latter would leave the bal- 
ance considerably in his favor; but that he was willing to have all accounts and 
questions settled by arbitration, and that he again called on A. to concur. The 
letter to be ‘* wholly without prejudice.” Held, that the above letters contained 
no unconditional admission of a debt, or promise to pay whatever might be found 
to be due upon arbitration, and did not take A.’s claim out of the statute of 
limitations. And further, that the words ‘without prejudice” would prevent 
the second letter having such effect. — In re River Steamer Co., L. R. 6 Ch. 822. 

2. The owner of an estate subject to a tenancy at will has by statute a right 
of entry at the end of a year from the commencement of the tenancy. Where a 
tenant at will had held the premises for twenty-two years, it was held, that at the 
expiration of twenty-one years from the commencement of the tenancy, the 
twenty years prescribed by statute had run, and the tenant had gained title; and 
that whether during said period there had been acts sufficient to determine said 
tenancy, was immaterial, as no new tenancy had been created. — Day v. Day, 
L. R.3 P. C. 751. 


See ApversE Possession ; Devise, 6; Easement; LanpLORD AND TENANT. 
LuGGaGr. — See SatvaGe, 2. 
Maintenance. —See SETTLEMENT, 2. 


Marriace Serrtement. — See SerrLeMent. 
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Marriep Woman.—See Equity or Repemprion; Huspanp WIFE; 
INFANT. 


Assets. —See Securiry, 2. 
MisJornpER. — See Common; Equiry PLEADING aND PRACTICE. 


MortTGaGeE. 


1. The court ordered specific performance of an agreement to execute a mort- 
gage containing an absolute power of sale.— Ashton v. Corrigan, L. R. 18 

. 76. 

7 If a mortgagee enters at a time when he is entitled to an order to foreclose, 
and receives the rents and profits, he opens the foreclosure by such receipt. — 
Prees v. Coke, L. R. 6 Ch. 645. 

8. The plaintiff received deeds by way of equitable mortgage, and subse- 
quently the mortgagor executed a legal mortgage. The solicitor of the legal 
mortgagee omitted examining a parcel given him purporting to contain all the 
title-deeds, but from which the plaintiff’s said deeds were wanting. eld, that 
there was not such a case of wrongful negligence as to postpone in equity the 
legal to the equitable mortgage. — Ratcliffe v. Barnard, L. R. 6 Ch. 652. 

4. A solicitor induced a client to advance money upon mortgage, and subse- 
quently advised a second client to do the same, without informing him of the 
first mortgage. The second mortgage was registered first. Held, that the sec- 
ond mortgagee must be taken to have had notice of the first mortgage through his 
solicitor, and had not gained priority. — Rolland v. Hart, L. R. 6 Ch. 678. 

See Equity or Repremprion; Security, 2. 


MorrMaln. 

A testator bequeathed money towards expenses of building a church at Z., but 
if not begun in testator’s lifetime, or within two years of his death, the legacy 
not*to be payable. Held, that to make such a gift valid, the site on which the 
building is to be erected must be referred to, and the application of the money 
tothe purchase of land must be expressly excluded, and said legacy was held 
void. — Pratt v. Harvey, L. R. 12 Eq. 544. 

See CuaritaBLe INstiTUTION. 


Muttirarrousness. —See Equity PLeapING AND PRACTICE. 
NATURALIZATION. —See 1. 


NEGLIGENCE 


1, The defendants owned a railway bridge over a highway, supported by an 
iron girder resting upon brick piers, from which a brick fell on the plaintiff, 
shortly after the passage of a train. The bridge had been used three years at 
the time of the accident. Held, that the defendants were bound to use due care 
in providing for the safety of the public, and that the question of negligence was 
rightly left with the jury. — Kearney v. London & Brighton Railway Co., L.R. 6 
Q. B. (Ex. Ch.) 759; s.c. L. R. 5 Q. B. 511; 5 Am. Law Rev. 298. 

2. Declaration that the defendant was possessed of yew-trees, the clippings of 
which he knew to be poisonous, whereby it became the duty of the defendant to 
prevent the clippings being placed on others’ land, yet the defendant took so 
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little care of the clippings that they were placed on land not the defendant's, 
where the plaintiff’s horses lawfully being, eat of the same and were poisoned: 
Held, on demurrer, that the facts alleged did not cast the alleged duty on the 
defendant. — Wilson v. Newberry, L. R. 7 Q. B. 31. 


See Cottision; Morreage, 3. 
NonJornver, —-See Common, 2. 
Norice. —See MorrGace, 4. 


Parties. — See Bequest, 1; Common; Equity, 1; Equrry PLEADING anp 
PRACTICE. 


PARTNERSHIP. 


By articles of partnership, profits were to be divided annually. Subsequently 
the partners resolved to make up the accounts half-yearly in March and Septem- 
ber, but they held meetings very irregularly, in which they disposed of profits by 
resolution, until which resolution no profits were carried to the credit of either 
partner. A partner directed in his will that from the day of his decease the 
annual income of his personal estate should belong to B., and that for this pur- 
pose the net profits of the partnership should be deemed annual income. The 
testator died in August, 1869. At a meeting of the testator’s executor, and the 
surviving partner it was resolved that the profits of the year ending March, 1869, 
be divided, and they were carried to the credit of the testator’s account under 
date of September, 1869, and in December they were paid to his executor. In 
March, 1870, it was resolved to divide the profits of the half-year ending Septem- 
ber, 1869, and the same were paid to the executor. Held, that the profits of the 


year ending March, 1869, were capital, and formed part of the testator’s estate ; 
but that the profits of the half-year ending September, 1869, were income only 
and went to B. — Browne v. Collins, L. R. 12 Eq. 586. 

See Bequest, 13; Equiry PLEADING AND PRAcTIcE. 


PATENT. 
1. A patentee described his invention and the machinery by which it was to 
be made, and then claimed the production of said invention by machinery. Held, 


that the claim was not per se too large. — Arnold v. Bradbury, L. R. 6 Ch. 
706. 


2. A patent for the combination of several separate and distinct matters is 


valid, though each of such separate matters is previously known. — Cannington — 


v. Nuttall, L. R. 5 H. L. 205. 
Penatry. —See Damaces, 1. 
PERFORMANCE. — See Speciric PERFORMANCE. 
Perretuity. — See CHaritaB_e InstiruTion. 
Persona Estate. —See Sate; SETTLEMENT, 1. 


Prracy. 
A ship belonging to a pirate and sold to a bond fide purchaser for value is not 
subject to forfeiture to the crown on proceedings instituted after the sale. — 
Regina v. McCleverty (The Telegrafo), L. R. 3 P. C. 673. 
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PLEADING. 

In answer to a petition against a ship and her owners, the appellants denied the 
statements therein, and pleaded and proved that the damage complained of had 
been the subject of an action in a court of law in which judgment had been 
recovered and satisfied. It also was proved that the damage was done by one 
having charge of the vessel as consignee for sale, and not as agent for the own- 
ers. Held, that the defendants’ general denial justified the admission of said 
latter evidence; also, that the defendant was entitled to have a decision on the 
defence specially pleaded, so that, if prejudiced, he might appeal. Where there 
is a remedy both in personam and in rem, a person who has resorted to one of 
the remedies may, if he does not get thereby fully: satisfied, resort to the other. 
— Yeo v. Tatem (The Orient), L. R. 3 P. C. 696. 


Possession. — See EasEMENT. 


Power. 

1. K. had power to charge real estate for children as follows: if there should 
be one or two children, for £3000; if three children, for £4000 ; if four or more 
children, for £5000, ‘* said sums to vest in and be paid to the child or children 
respectively for whom the same respectively shall be charged, or to or among 
him, her, or them, and his, her, or their respective issue at such age or time ” 
as K. should appoint. K. had five children, one of whom died an infant, and 
another leaving two children. After said deaths, K. appointed £2500 to one 
child, £2000 to another, and £500 to said two children. Held, that the whole 
£5000 had become appointable. — Knapp v. Knapp, L. R. 12 Eq. 238. 

2. By marriage settlement a husband had power ‘‘ as to so much of said 
hereditaments and premises as shall not exceed the annual income of £300” to 
the use of children of the marriage. By will the husband devised ‘* the whole of 
my property, real and personal, consisting of a farm,” being said hereditaments, 
“and whatever may devolve on me by virtue of said marriage settlement ” in trust 
for said children in certain proportions. He also gave his trustee power ‘‘ to 
divide the income of my entire property according to the provisions before made, 
or to sell the whole and divide the proceeds among my children.” Held, that 
the will did not operate as an exercise of said power. — Wildbore v. Gregory, 
L. R. 12 Eq. 482. 

See Devise, 1, 3; MortGaGe, 1. 


Prescription. — See EASEMENT. 
Principat AND AGENT. — See Broker; CHARTER-PARTY, 1; Ramway. 
Priority. — See Morteace, 3, 4. 


Prize. 


The Foreign Enlistment Act enacts that if any person despatches a ship with 
intent, or having reasonable cause to believe, that the same will be employed in 
the naval service of any foreign state at war with any state friendly to Great Britain, 
such ship shall be forfeited. A French cruiser captured a German vessel, in the 
late war between the two countries, and placed a prize crew on board, who took 
the vessel to a port in England. There a British tug agreed to tow the prize to 
Dunkirk Roads. Held, that as a deductio infra presidia was not necessary by the 
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law of England or France to complete the capture, the tug was not an agent in 
effecting such capture; and that the presence of a prize crew and officer on board 
the prize did not constitute her a vessel of war, whereby to tow her would be to 
be employed in the service of a belligerent. — T'he Gauntlet, L. R. 3 Ad. & Ec, 
381. 


Propate. — See Execurors AND ADMINISTRATORS. 
Promissory Note. — See Bitts anp Nores. 


Progor. 

Bills drawn by the A. bank upon the B. bank were accepted for the accommo- 
dation of the A. bank, upon the understanding that funds would be furnished to 
meet them. The bills were discounted by C., but before they matured both said 
banks suspended payment. C. proved against both banks and recovered a divi- 
dend from both. Held, that the B. bank might prove against the A. bank for 
the amount it had paid to C. — In re Oriental Commercial Bank, L. R. 12 Eq. 
501. 


See Bankruprcy, 2. 


ProximaTe Cause. — See Co..ision. 


Rartway. 

By 17 & 18 Vict. c. 31, no railway company shall give any undue or unreas- 
onable preference or advantage to any person or company, nor subject any com- 
pany or person to any undue or unreasonable prejudice or disadvantage. The 
plaintiff had a general authority from certain traders to receive all goods con- 
signed to them, and arriving at a certain station on a railway. The railway 
refused to deliver goods to the plaintiff without a special order describing the 
goods in each case, though no such order was required of an agent of their own 
who was employed at the station to receive and distribute goods. Held, that the 
railway had subjected the plaintiff to undue disadvantage. — Parkinson v. Great 
Western Railway Co., L. R. 6 C. P. 554. 

See Lien; NEGLIGENCE, 1; Speciric PERFORMANCE, 1. 


Estare.— See SETTLEMENT, 1; STATUTE. 
Revease. — See Surery, 1. 

Reuicious Instrrution. —See Institution. 
REMAINDER. —See Bequest, 4,6; Devise, 1-3; Reverstonary INTEREST; 
Trust, 1. 

REMAINDER-MAN. — See TENANT FOR LIFE. 

Rents anp Prorirs. —See Morraaae, 2. 

Repams. —See TENANT For Lire. 


RESERVATION. 

The appellant granted land to G., “reserving, all and sundry, the coal and 
limestone within the bounds of the land specified, so as it shall be lawful for the 
said duke to set down coal-pits, &c., and win coal and limestone within the 
bounds of the said lands; and to make all engines and easements necessary for 
carrying on the said coal and limestone work, and free entry thereto for making 
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sale thereof and taking away the same.” Held (Lorp CueLmsrorp, dissenting), 
that the appellant had by the reservation the absolute property in said coal and 
limestone, and might make a tunnel through them for the passage of other coal 
belonging to him in land adjacent. — Duke of Hamilton v. Graham, L. R. 2 H. 
L. Se. 166. 


ResipENcE. — See Domicite. 
Resipuary Estate. — See Bequest, 2, 4, 10. 
Resipvary — See Equity PLEADING AND Practice; Set-orr. 


REVERSION. 

A testator devised certain estates on trust to pay the income to his daughter, 
until she being discovert, should do any thing whereby said income should be 
aliened, or become receivable otherwise than by herself personally, in which 
event the income to be upon such trust for said daughter or her child, children 
or remoter issue, as the trustees should think proper. An event happening as 
above described, it was held that the possibility that the trustees would appropri- 
ate some part of said income to the daughter did not vest in her a reversionary 
interest contingent upon the discretion of the trustees. — Milne v. Milne, L. R. 
2P. & D. 295. 

See 


Reversionary personal estate to which an infant was entitled was sold by order 


of court, a condition of sale being that the purchaser should not dispute the 
jurisdiction of the court to order such sale: Held, that the condition was proper 
and reasonable. It appears that as the purchaser knew the facts in the case, he 
could not have disputed the jurisdiction, had said condition been omitted. — 
Nunn v. Hancock, L. R. 6 Ch. 850. 

See Bequest, 3; Fraups, Statute oF; Insurance, 2; MortGaGe, 1; 
Piracy; SETTLEMENT, 1; WARRANTY. 


SALVAGE. 


1. A propeller fell in with a steamer in distress, and agreed to tow her to Lis- 
bon for a certain sum, the weather at the time being rough and threatening. 
After the towing had been undertaken the wind and sea became much heavier, 
and the hawsers connecting the vessels were several times parted. Finally the 
steamer was anchored, and her crew taken for the night into the propeller. The 
master of the propeller then informed the master of the steamer that he con- 
sidered the @ntract to tow for said sum to be at an end, and the master of the 
steamer acquiesced. Next day, with much difficulty and danger, the steamer 
was towed by the propeller into Lisbon. The owners of the steamer paid the 
said contract price into court, with an additional sum to pay for quarantine ex- 
penses and demurrage incurred by the propeller in consequence of her putting 
into Lisbon. Held, that no such circumstances as to vacate the contract inter- 
vened; that there was no voluntary abandonment of said contract; that ten- 
dering said additional sum was not an admission that said contract was not 
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binding, and that therefore the propeller could claim no more than agreed to in 
the contract. — The Waverley, L. R. 3 Ad. & Ec. 369. 

2. The wearing apparel of passengers, and other effects carried by them for 
their daily personal use, are not liable to contribute to salvage. — The Willem 
IIT., L. R. 3 Ad. & Ec. 487. 

3. The master and crew of a vessel are entitled to compensation for salvage 
services to another vessel, although both vessels belong to the same owners, — 
The Sappho, L. R. 3 P. C. 690. 


Srcurirty. 


1. The trustees of a society, having no power to borrow, borrowed a certain 
sum of W., giving him a note therefor, and depositing certain deeds with W. as 
security: Held, that whether W. could enforce his claim or not, the trustees 
were not entitled to recover the deeds without payment of the money ad- 
vanced. — Wilson’s Case, L. R. 12 Eq. 521. 

2. A testator having devised estates to A. and B., deposited the title-deeds of 
the estate devised to A. with a bank as security against the general balance of his 
account. Afterward he deposited the title-deeds of the estate devised to B. as 
security for further small advances, and subsequently died: Held, that A.’s es- 
tate was liable for the amounts due up to the second deposit of title-deeds, and 
that the estates of both A. and B. were chargeable proportionably with the 
debt subsequently incurred. — De Rochefort v. Dawes, L. R. 12 Eq. 540. 

See Bankruptcy, 2; Equiry, 2. 


SET-OFF. 


B. had an account with a bank, upon which he overdrew £300. He also had 
a second account with the bank, headed executor’s account, under which stood a 
large sum to his credit as executor of A. B. was A.’s residuary legatee, and 
there was a surplus of £1900 after providing for all legacies: Held, that the 
bank could set off the sum due from B. on his private account against the amount 
due him on the executor’s account. — Bailey v. Finch, L. R. 7 Q. B. 34. 


SETTLEMENT. 


1. By marriage settlement real estate was conveyed to trusts for the children 
of the intended marriage in equal shares and proportions, as tenants in common, 
and their heirs and assigns respectively, with a power of sale, provided the pur- 
chase-money should be paid to the trustees to be laid out in the purchase of ° 
other lands and premises, or in government or real securities, to enure to the 
same trusts as declared concerning the real estate. The premises were sold under 
the power: Held, that the proceeds must be treated as personalty. — Atwell v. 
Atwell, L. R. 13 Eq. 23. ; 

2. A father gave a fund to trustees, with directions that they should apply 
such part of the income as they should think fit for the education of his chil- 
dren; but thereafter he supported and educated them himself, without calling on 
the trustees: Held, that the father was not entitled to be repaid such sums as the 
trustees might have expended in educating the children. — In re Kerrison’s Trusts, 
L. R. 12 Eq. 422. 

See Bequest, 8; Company, 5; Devise, 1; Huspanp anp Wire; Power, 2. 
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—See Company; Lien. 
Sur.— See Cuarrer-party, 1-3; Coiiision; DamaGes, 2; Insurance, 1, 
3; Piracy; PLeapinG; Prize; Satvace; War. 
Soxicrror. — See Morteacr, 4; Trust, 2. 
Specirication. — See Patent. 


Speciric PERFORMANCE. 

1. A railway company agreed to construct a side railway upon the plaintiff’s 
land, and subsequently refused to perform its contract. Held, that a railway 
would be dealt with by a court of equity upon the same principles as individuals ; 
and that the fact that the plaintiff might recover damages for the breach of con- 
tract was no defence to a decree for specific performance, which was ordered. — 
Greene v. West Cheshire Railway Co., L. R. 13 Eq. 44. 

2. The owners of a colliery entered into a contract for the purchase of an 
adjoining field without informing its owner that they had taken a large quantity 
of coal from under the field. Held, that specific performance of the contract 
must be refused. — Phillips v. Homfray, L. R. 6 Ch. 771. 

See Company, 1. 


STATUTE. 


By statute the ‘‘ owners and occupiers of houses, buildings, and property (other 
than land) shall pay” a certain poor-rate. The appellants owned a canal and 
towing-path, bridges, and a dry-dock, lined with masonry, which formed part of 
the canal and towing-path, and was used only for repairing canal-boats. Held, 


that said property must be rated as land. — Reg. v. Overseers of Neath, L. R. 6 
Q. B. 707. 
See 1, 2; Limitations, Stature or, 2; Prize; Ramway. 
Status. —See 2. 
STaTuTE oF Fraups. —See Fraups, STaTuTe OF. 
Statute or Lumrations. —See Liwirations, STaTUTE OF. 


Surety. 

1, A debtor executed an assignment for the benefit of creditors, the assignees 
to carry on the debtor’s business and pay the creditors’ debts ratably out of all 
moneys received. The creditors executed a release with a proviso reserving 
their rights against sureties. Held, that the release operated merely as a cove- 
nant not to sue, and did not extinguish the debts, and that the rights against 
sureties were preserved. — Bateson v. Gosling, L. R. 7 C. P. 9. 

2. A principal on a note paid the amount of the same by way of fraudulent 
preference to the payee, who was innocent of the fraud, and who on notice thereof 
repaid the amount to the trustees for creditors. Held, that said payment did not 
discharge the surety. — Petty v. Cooke, L. R. 6 Q. B. 790. 

See Banxrurtcy, 1. 


SurrenpvEr. — See Company, 2; DEvIsE, 2. 
Survivorsuip. — See BeQuEstT, 2. 
Tax. — See 
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TENANT AT SurFeRANCE. — See Limitations, STATUTE OF, 2. 
Tenant at Witt. —See Liwirations, STATUTE OF, 2. 


TENANT FOR Lire. 

A testator devised estates to the plaintiff for life without impeachment of waste, 
with remainder over. His personal estate to be sold and invested in land 
upon the same trusts. The plaintiff applied to the court to order that the pur- 
chase-moneys of said personal estate and of real estate sold, should be applied to 
reimbursing hia for improvements on the mansion-house ; for further repairs and 
additional rooms to be made in the same; for new cottages and for rebuilding a 
public-house on the estate. The remainder-men objected. Held, that sums 
already expended could never be repaid unless constituting a charge upon the 
inheritance, which was not the case here; that the court had jurisdiction to order 
the building or rebuilding of the cottages and public-house, but would not order 
the same if the remainder-men objected; and that outlays in repairing could not 
be sanctioned, as it was the duty of the tenant for life to keep up the buildings 
although he was by law dispunishable for waste.— Jn re Leigh’s Estate, L. R. 
6 Ch. 887. 

See Bequest, 2, 6. 


TENANT IN Common. — See ADVERSE Possession; Bequest, 11; 3; 
JornT TENANCY. 


Tenper. — See SaLvaGeE, 1. 


TitLe. — See Equity or RepEmption; LanpLorD AND TENANT; TROVER. 


Tort. 


A judgment in an action against one of two joint tort-feasors, without satisfac- 
tion, is a bar to an action against the other for the same cause. — Brinsmead v. 
Harrison, L. R. 6 C. P. 584. 


TROVER. 


A judgment in trover without satisfaction does not vest the property in the 
defendant. — Brinsmead v. Harrison, L. R. 6 C. P. 584. 


Trust. 

1. B. by deed transferred a debenture to three persons with no declaration of 
trust. Shortly before, B. had written to his solicitor, naming said persons as 
trustees and stating the trust of a proposed settlement of the debenture to be 
‘for my niece M. and her children.” Held, that a trust was sufficiently declared 
for M. for life, remainder to her children as joint tenants. — In re Bellasis’ Trusts, 
L. R. 12 Eq. 218. 

2. Trustees who lost the trust fund by the fraud of their solicitor, to whom the 
fund was intrusted for investment in a mortgage, were held liable for the loss. — 
Sutton v. Wilders, L. R. 12 Eq. 378. 

See Bequest, 1; Devise, 2-5; Equiry, 1; Execurors anp ADMINISTRA- 
Tors, 1; 2; Reverstonary INTEREST; Security ; SETTLEMENT, 
1, 2. 


DIGEST OF THE ENGLISH LAW REPORTS. 497 


Urrra Vires. 

1. By articles of association of a telegraph company its directors had power 
to sell the line. Three directors constituted a quorum for the transaction of busi- 
ness at any meeting. Two directors wrote a letter agreeing as directors to pay 
to the plaintiff 25 per cent if he sold the line on certain terms, and to sign a 
legal obligation to such effect when called upon, and get the signatures of their 
co-directors to the same. The letter was sent to another director, who returned 
it signed by himself and another. The sale was effected, and adopted by the 
company. eld, that the above agreement was not ultra vires ; and that three 
directors having concurred, it was unnecessary that they should have actually 
held conference in assembly together. The 25 per cent was allowed the plaintiff. 
—In re Bonelli’s Telegraph Co., L. R. 12 Eq. 246. 

2. The objects of a society by its certified rules were to purchase real or lease- 
hold estate, and to erect buildings thereon. Said rules contained no power to 
borrow, but an additional rule was adopted allowing the directors to borrow for 
the purposes of the society. D. lent to thé society money which was lent by 
the directors to another building society. Held, that borrowing for such purposes 
was ultra vires of the directors, and that D.’s claim could not be enforced against 
the company. — Davis's Case, L. R. 12 Eq. 516. 

See Securiry. 

Usugy. —See Equiry, 2. 
VENDOR AND Purcuaser.— See ReservaTION; Sate; Specrric PEeRFoRM- 
ANCE, 2. 
Vestep InterEst. — See Bequest, 5, 8, 12. 


War. 


A German ship, having a cargo of nitrate of soda, useful in the manufacture of 
gunpowder, arrived off Dunkirk, where the cargo was to be delivered, on July 
16, 1870, and took a pilot on board, who told the master that war had been de- 
clared two days before between France and Germany. The tide was such that 
the vessel could not have entered Dunkirk before the afternoon of the 17th. 
The master had his vessel taken to the Downs, that he might there ascertain 
whether war had broken out or not, and there anchored on Sunday, July 17. 
That day he could obtain no information, but on Monday, the 18th, he tele- 
graphed the owner, who forbade his proceeding to Dunkirk. On the 19th war 
was declared, and on the same day the vessel went to Dover as the nearest and 
safest port. There the charterers demanded the cargo, but did not offer pro rata 
freight, and the master refused to deliver. Held, first, that war may exist de 
facto so as to affect the subjects of a belligerent state either without a declar- 
ation on either side, or before a declaration, or with a unilateral declaration only, 
and that in the above case war had either broken out on the 17th of July, or was 
so imminent as to render Dunkirk an unsafe port, and the vessel was therefore 
not bound to enter; also, that she was justified in pausing to make inquiries as 
to whether war had broken out. Second, that the master was not bound to de- 
liver the cargo without any payment of freight either pro rata itineris, or by way 
of carriage to Dover. — The Teutonia, L. R. 3 Ad. & Ec. 394. 

See CHarTER-PARTY, 2, 3. 


XUM 
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Warranty. 

H. bought a horse warranted in a certain respect, to be returned before a 
certain day if not answering to its description. H. was told by a groom that the 
horse did not answer to the warranty, but took it home, where it met with an 
accident, whereupon H. returned it before the said day. Held, that neither the 
taking away the horse, nor its subsequent injury, deprived H. of his right to 
return it. — Head v. Tattersall, L. R. 7 Ex. 7. 


Waste. —See Tenant ror Lire. 


Way. 


1, A lessor demised a certain dock, as follows: bounded on the west ‘ by a 
roadway or passage running between” said dock and certain warehouses, “ to- 
gether with the free liberty and right of way and passage, and of ingress, egress, 
and regress to and for the lessees, their workmen, and servants, and all and 
every other persons and person by their permission, in, by, through, and over 
said roadway or passage jointly with the lessor.” A portion of said passage-way 
next to the warehouses was partially fenced in. Held, that the right of way ex- 
tended over the whole passage-way, but for foot-passengers only. — Cousens v. 
Rose, L. R. 12 Eq. 366. 

2. The owner of land who had dedicated a footway over the same to the pub- 
lic, conveyed material to and from his premises®across said footway in wagons. 
It was found ‘that the freehold property in question could not be reasonably 
enjoyed without access to the existing footway, and that the rights of ownership 
and those of the public might be jointly exercised consistently with the general 
welfare.” Held, that as one who dedicates to public use as a highway a portion 
of his land parts with no other right than a right of passage to the public, said 
owner might convey material as above. — St. Mary, Newington v. Jacobs, 7 Q. 
B. 47. 


Wi. 


1. Lopez, the dictator of Paraguay, made Mrs. Lynch his universal legatee, 
and she claimed probate of his will in England. By decree of the Paraguayan 
government about two months after the death of Lopez, all the latter's property, 
wherever situated, was declared to be the property of Paraguay. Held. that the 
right to claim probate and succession to personal property depended on the law 
of Paraguay at the time of Lopez’s death. — Lynch v. Provisional Government 
of Paraguay, L. R. 2 P. & D. 268. 

2. After a testator had signed his will he inserted a clause above his signature, 
after which the attesting witnesses signed their names. //e/d, that as the testa- 
tor had neither signed nor acknowledged his will after inserting the clause, probate 
must issue without including the same. 165 Vict. c. 24. — In the Goods of Arthur, 
L. R. 2 P. & D. 273. 

3. A testator executed his will in the presence of A. and B., and A. attested the 
same as witness, and B. signed opposite the word ‘‘ executors.” There was 
doubt whether the testator, who was an ignorant person, asked B. to sign as 
witness or executor. The court held that B., prima facie, signed as witness as 
well as executor. — Griffiths v. Griffiths, L. R. 2 P. & D. 300. 


XUM 
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See Bequest; ConpiTIon; Devise; Evipence; Executrors aND ADMIN- 
IsTRATORS; ILLEGITIMATE CHILDREN; Joust Tenancy; MortMmain; Part- 
nensuip; Power, 2; Reversionary 


Winpina Up. —See Company, 2. 
Witness. — See WILL, 3. 


Worps. 


If they shall die leaving issue.” — See Devise, 2. 


Moneys.” — See Bequest, 7. 
Participate.” — See Bequest, 11. 
Without Prejudice.” — See Limitations, Statute or, 1. 
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[For the present number of this Digest, selections have been made from the 
following volumes of State Reports: 7 Bush (Kentucky) ; 53 Illinois; 33 Indi- 
ana; 104 Massachusetts; 21 Michigan; 43 Mississippi; 65 North Carolina; 44 
New York; 66 Pennsylvania State; 8 Rhode Island; 4 Vroom (New Jersey) ; 
also from 1 Dillon (Reports of the Circuit Court of the United States for the 
Eighth Circuit) .] 

ABANDONMENT. - See Insurance, 5. 

Asuttor. — See ConstitutionaL Law, Strate, 8. 
AccrepTance. — See StaTuTE or Fravups. 
Accipent. — See Conrrisution; Iysurance, 9; Town. 

Accomprice. — See Crimmnat Law, 2. 
Account. —See Brits anp Nores, 6. 
ACKNOWLEDGMENT. — See STATUTE OF Lrrrations, 2. 


ACTION. 


The owner of premises where excavations are making by contract, is liable to 
a person injured by falling therein, and not the contractor, unless the contracts 
have clearly shifted the responsibility. — Homan v. Stanley, 66 Pa. 464. 
See Brits anp Nores, 2, 6; Hicgaway, 2; Joint Torrreasor; Lien. 


Apemption. —See Wit, 1. 
ADMINISTRATOR. — See Executor AND ADMINISTRATOR. 
ApversE User. — See Escurat; Statute or Limirations, 1. 
AGrEnt. — See PrincrpaL AND AGENT. 
AGREEMENT. — See Conrract. 

— See Escuear. 

Arrest. — See ConstirurionaL Law, State, 6; ConstiruTionat Law, 1. 
AssauLt anp Batrery.—See Law, 3; Damages, 1. 
AssEssMENT. — See Insurance, 7; Tax, 3. 

Assets. — See Bankruptcy, 1. 

AssIGNEE. — See anp Nores, 4. 

AssIGNMENT. — See InsurRANCE, 3. 

Assumpsir. -— See Contract. 

ATTACHMENT. — See Contract, 4; Tortreasor; PARTNERSHIP. 
Arrorney. — See Bitts anp Norges, 2; Evipence, 3. 
Auctioneer. — See Contract, 2. 

— See Carrier, 1. 
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BaILMENT. 


Plaintiff being a guest at defendants’ inn, delivered a sealed enve:ope contain- 
ing $20,000 to defendants’ servant, to be deposited in their safe. There was no 
indorsement of contents or value on the envelope, but plaintiff being asked what 
it contained replied, ‘‘ money.” It was received, deposited in the safe, and 
stolen therefrom; defendants were held liable for the whole amount. — Wilkins 
vy. Earle et al., 44 N. Y. 172. 

See Carrier. 


Bank. — See Donatio Causa Mortis; Tax, 2. 


BANKRUPTCY. 


1. Where on dissolution of a partnership, one partner purchased all the firm 
property, and agreed to pay all the firm debts, and subsequently each of the part- 
ners became bankrupt, and were separately put into bankruptcy, but there were 
no proceedings in bankruptcy against the partnership as such: Held, that the 
partnership creditors were entitled to share equally with the individual creditors 
the assets of the partner who assumed the firm debts. — In re Downing, 1 Dillon, 
C. C. Rep. 33. 

2. Where a person is so unsound in mind as to be wholly incapable of manag- 
ing his affairs: Held, that.he cannot in that condition commit an act for which 
he can be forced into bankruptcy against the objection of his guardian. — In re 
Marvin, 1 Dillon, C. C. Rep. 178. 

3. The provision of the Bankrupt Act of 1867, that no debt created by the 
bankrupt ‘* while acting in any fiduciary character” shall be discharged, does not 
apply to the case where the plaintiff delivered to the defendant securities with 
directions to sell them, and apply the proceeds, as far as necessary, to the pay- 
ment of debts owed by plaintiff to the estate of which defendant was administra- 
trix, and she neglected to return the balance after so paying the debts, and 
pleaded her discharge in bankruptcy as a bar to an action for such balance. — 
Cronan v. Cotting, 104 Mass. 245. 

See Mortaace, 2. 


BreTTERMENT. — See ConstituTionaL Law, Stare, 1, 8; Tax, 3, 4, 5. 


Britis anp Notes. 


1. Where husband and wife signed a promissory note for ‘‘ necessaries for 
myself and family,” held, that the wife was not estopped to deny that the goods 
were necessaries for her, and that her estate could not be charged. — Gatewood 
v. Bryan, 7 Bush, 509. 

2. Suit on a promissory note; consideration that plaintiff, an attorney, 
should prevent the approval of the commanding general to the sentence of a mili- 
tary court, condemning a guerilla to death. Held, that an action would lie. — 
Thompson v. Wharton, 7 Bush, 563. 

3. Action on a promissory note due eighty days after date, ‘ with twenty- 
four per cent per annum after maturing, as compensation and damage for non- 
payment.” Held, that the contract was not usurious, and that the stipulated 
rate of interest should be computed after maturity of the note. — Duvis v. Rider, 
53 IIL. 416. 


4. Suit on a non-negotiable promissory note by assignee against maker. The 
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assignee was induced to take the note by a writing of even date with it signed 
by the maker, as follows: ‘* This is to show that the note given by me this day 
to” J. A. * for $75 is all right, and will be paid when it comes due;” defence, 
want of consideration and fraud. Held (Exxiort, J., dissenting), an available 
and good defence. — Jaqua v. Montgomery, 33 Ind. 36. 

5. Defendant made a promissory note, and the payee in defendant’s ab- 
sence, and contrary to his express instructions, took the note from his cus- 
tody and put it in circulation. Held, that these facts constituted a good 
defence to an action by an innocent holder for value. — Burson v. Huntington, 
21 Mich. 415. 

6. Action on a promissory note and on an open account. The agent of the 
defendant purchased salt from the plaintiff, and gave a note signed by him as 
agent. The note was not stamped, and was objected to on that account. Held, 
unnecessary to pass on the admissibility of the note as evidence, for if it was 
invalid and no evidence of a contract, the plaintiff could recover for goods sold 
and delivered. — Humphreys v. Wilson, 43 Miss. 328. 

7. The maker of a note, drawn in Pennsylvania and payable there, but past 
maturity, paid the holder, the plaintiff, the sum of ten dollars in addition to 
legal interest, and in consideration thereof the plaintiff agreed to a month’s delay 
in the payment of the sum due. Held, an usurious contract; and that the indors- 
ers were not discharged, as the agreement to forbear was not founded on a valid 
consideration. — Nightingale v. Meginnis, 5 Vroom, 461. 

8. Contract on eleven promissory notes. The plaintiff offered to prove that 
the notes were made and signed by the defendant; that the signatures so affixed 
by him were either of fictitious persons, or persons whose names he had no 
authority to sign or use. Held, by a majority of the Court, that in neither alter- 
native could the defendant be liable in contract. — Bartlett v. Tucker, 104 Mass. 
336. 


See Domestic Retations, 4; Sate; Stave, 1; Sramp, 1, 2; 
Surety. 
Bona Five Hoiper. — See anp Nores, 5. 
Bonp. —See Contract, 4; RECOGNIZANCE. 
BrivGe. — See ContTRIBUTION. 
Brown University. — See Tax, 3. 


BurpDEN oF PrRoor. 


Where the plaintiff makes out a prima facie case, the burden is on the defend- 
ant to show contributory negligence of plaintiff. — Pennsylvania Canal Co. v. 
Bentley, 66 Pa. 30. 


See Carrier, 1; NEGLIGENCE, 2. 
Buryixe Grounp. —See ConstitutTionaL Law, Srate, 4. 
By-Law. — See Insurance, 7. 


CaRrRIER. 


1. On arriving at his destination, a passenger left his baggage in the cus- 
tody of the railroad company: Held, in an action for damages for its loss, 
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that the liability of the company as a common carrier was not changed to that as 
warehouseman, until the baggage was placed in a secure warehouse ; also, that the 
burden of proof was on the defendant company to show that it was so placed. — 
Bartholomew v. St. Louis, &c., RR. Co., 53 Ml. 227. 

2. The evidence in an action against a railroad company was that the plain- 
tiff was put off the train between two stations, under aggravated circumstances, 
but without wilfulness or malice, because he had no ticket, and the conductor 
was not authorized to receive money: Held, that a judgment against the com- 
pany should be affirmed, although the Court below erroneously instructed the 
jury to consider in estimating damages the mental suffering of the plaintiff. 
— Illinois Central R.R. Co. v. Sutton, 53 Mil. 397. 

3. A railroad company chartered in 1846, before carrying cattle was usual on 
railroads, is not liable at common law as a common carrier for injury to cattle 
carried on their trains, there being no proof of a special contract, or that the 
company held itself out as a common carrier of cattle. — Mich. S. & N. Ind. 
R.R. Co. v. McDonough, 21 Mich. 165. 

4. A passenger on a freight train, used occasionally, but not regularly, to carry 
passengers, paid his fare toQ. The train did not stop at Q., and he was carried 
five miles further; he walked back in the rain to Q.; he was subject to chronic 
rheumatism. Held, on demurrer to the evidence, that the company were liable. 
— Mobile & Ohio R.R. Co. v. McArthur, 43 Miss. 180. 

5. A carrier by water is not liable for the loss of the ordinary baggage of pas- 
sengers by an accidental fire occurring without his neglect, such baggage being 
“goods and merchandise ” within the meaning of the Act of Congress, passed 
March 3, 1851, and entitled ‘‘ an act to limit the liability of ship-owners, and for 
other purposes.” Chamberlain v. The Western Transportation Co., 44 N. Y. 
305. 

6. The defendant, a railroad company, carried goods to their destination, 
and for the mutual convenience of its and the plaintiff's agents it was agreed 
that the goods should remain over night in the freight-house, where they wére 
burned without defendant's neglect: Held, defendant not liable. — Fenner v. 
Buffalo & State Line R.R. Co., 44 N. Y. 505. 

7. Goods were taken from a carrier by an officer by virtue of a writ of attach- 
ment against one not the owner. Held, no defence to an action against the car- 
rier on his contract. — Edwards v. White Line Transit Co., 104 Mass. 159. 

See Master aND SERVANT; NEGLIGENCE, 1; RaiLroap, 2; STATUTE OF 
Fravps. 


Casurer. —See Tax, 2. 
Catrie. — See Carrier, 3; Rartroap, 4. 
Caveat Empror. — See Jupicrat Sate. 

Cuamperty. — See EvipEnce, 3. 


Cuarter. —See Carrier, 3; Constirutionat Law, State, 5, 7; Consti- 
TUTIONAL Law, 3; Corporation, 1; Insurance, 7; Ratroap, 5; Tax, 
38, 4. 

— See ConstiruTionaL Law, Srate, 3. 
Cotuision. — See Act. 
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Common Carrier. — See Carrier. 


ComrEnsaTion. — See Constirrutionan Law, 3; ConstrrutionaL Law, 
Srate, 4,9; Conrrisutory 4; Manpamus, 3. 


Conpirion. — See Insurance, 1, 10. 
ConrEeDERACy. — See ConstiruTionaL Law, 2; Repetition, 1; War, 1, 2. 


CONFEDERATE MONEY. 


Where a claim was payable in Confederate money, its value should be ascer- 
tained in United States currency at the date of the services rendered, and not in 
coin. — Gray v. Harris, 43 Miss. 421. 

See Stature or Limirarions, 2; W111, 1. 


Conriict oF Laws. —See REcoGNIZzANCE, 1. 
Coneress. — See ConstituTionaL Law, 1. 
ConsIDERATION. — See Bitts anp Nores, 2, 4; Deep. 


ConstITuTIONAL Law. 


1. Forty days before and after each session of congress is not the duration of 
the privilege from arrest of its members, as not being a reasonable time to occupy 
to go to and return from such session. — Hoppin, v. Jenckes, 8 R. I. 453. 

2. Act of the legislature of Mississippi passed January 29, 1862, when that 
state was in rebellion against the United States government, suspending the 
statute of limitations, was valid as proceeding from an actual though an unlaw- 
ful government. — Buchanan vy. Smith, 43 Miss. 90. See also Cowan v. Me- 
Cutchen, id. 207; Mister v. McLean, id. 268. 

3. A manufacturing corporation, chartered since the reservation by the legis- 
lature to itself of the power of alteration, amendment, and repeal of all sub- 
sequent charters, was authorized by its charter to construct and maintain a dam 
across a river, paying all damage to the owners of fishing rights above, but not 
expressly to maintain a dam without a fishway, and no provision was made therein 
for compensation to owners of fishing rights below: Held, that the legislature 
did not thereby surrender its inherent power to protect fisheries, and that an act 
compelling that corporation to construct and maintain a suitable fishway did not 
impair the obligation of any contract between the commonwealth and that cor- 
poration or its assigns. — Commissioners on Inland Fisheries y. Holyoke Water 
Power Co., 104 Mass. 446. 

See Stave, 1. 


ConstituTionaL Law, Srate. 


1. A betterment is a tax, and an act giving to a private corporation in any 
form the right to assess such a tax is unconstitutional. — Hessler vy. Drainage 
Commissioners, 53 Ill. 105. 

2. A. having a state license to sell liquor, for which he had paid, was taxed on 
such license for state and county purposes, in accordance with an act of the 
legislature. Held, that the legislature did not thereby impair the obligation of a 
contract. — Coulson vy. Harris, 43 Miss. 728. 
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3. Where one of the duties appertaining to the constitutional, elective office 
of sheriff, was the collection of taxes, and during the plaintiff's term as such 
sheriff the legislature appointed a tax collector by statute, it was held unconsti- 
tutional. — King v. Hunter, 65 N.C. 603. 

4, An act authorizing the vacation and sale of a burying ground, in which lots 
were owned by private individuals, providing for the removal of bodies to other 
lots, and that the proceeds of such sale should be appropriated to paying for new 
lots and removals, and to compensation to the lot owners: Held, constitutional. 
— Kincaid’s Appeal, 66 Pa. 411. 

5. An act of the legislature requiring a railroad company to maintain fences 
along their track: Held, constitutional, although passed since defendant railroad 
company was chartered, as within the police power of the state. — The Pennsyl- 
vania R.R. Co. v. Riblet, 66 Pa. 164. 

6. The legislature by a special act authorized the justices to administer the 
poor debtors’ oath to a particular tort debtor committed to jail upon an execu- 
tion. Held, constitutional. — Jn re Nichols, 8 R. I. 50. 

7. In the charter of the city of Paterson the legislature gave the municipal 
government power ‘‘to prescribe and locate certain streets of the city to be 
used as public markets.” Held, unconstitutional. — State v. Laverack, 5 Vroom, 
201. 

8. An act authorizing a town to construct a sidewalk on one side of a street, 
and to assess on the abuttors two-sixths, and on the owners on the opposite side 
of the street one-sixth of the whole cost, is not in violation of the constitutional 
inhibition against taking private property without just compensation. — State, 
Sigler Pros. v. Fuller, 5 Vroom, 227. 

9. The State owns the land lying between high and low water mark in naviga- 
ble rivers, and it is competent for the legislature to grant the soil under the water 
so as to cut off the riparian owner without compensation to him; but, until pre- 
vented by the State, the riparian owner has the right to pass from his property on 
to the shore of the river; therefore, where a railroad without legislative authority 
was built on and along the shore of a navigable river: Held, that such railroad 
was a public nuisance, inflicting peculiar damage on the riparian owner, for 
which he could recover (CHancettor & CLtement & OGpeEN, JJ., dissent- 
ing). — Stevens v. Paterson & Newark R.R. Co., 5 Vroom, 532. 

See Crumnat Law, 5; Stave, 1; Tax, 2. 


Construction. —See Carrier, 5; Conrract, 4; Insurance, 9. 


ConTrRact. 


1. Where M. and wife agreed in writing to sell to plaintiff their interest as ex- 
pectant devisees of one then living, for a sum then paid, and to pay ‘as liqui- 
dated damages” a large sum in case they failed so to do after the death of the 
expected testator, specific performance was refused, and it was held, that the sum 
named. as ‘* liquidated damages” was a penalty, and not a binding contract, and 
that the statute of limitations did not run to bar the recovery of the purchase- 
money as long as M., after the death of the testator, allowed the plaintiff to oc- 
cupy the land. — Lowry v. Spear, 7 Bush, 451. 

VOL. VI. 34 
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2. Action against defendant for preventing the plaintiffs, who were auctioneers, 
from performing the whole of an agreement to sell defendant's goods for a com- 
mission of five per cent, defendant having sold a portion at private sale. The 
court refused to instruct the jury ‘‘ that if there was a certain and specific con- 
tract, and the plaintiffs were prevented from performing their part of it by the 
defendant, then they can recover the value of the services actually rendered, and 
any specific damages they actually sustained by defendant’s refusal to let them 
complete their contract, and no more.” Held, error. — Friedlander v. Pugh, 
43 Miss. 111. 

3. Defendant, with others, signed a subscription paper, agreeing to pay cer 
tain amounts to A. to be expended in repairing a road. A. did not agree to 
make the repairs, and made none. Plaintiff repaired the road, and A. indorsed 
the subscription paper to him. Plaintiff sued defendant for his subscription, 
Held, that he could not recover. — Van Rensselaer v. Aikin, 44 N. Y. 126. 

4. Action on a bond given to dissolve an attachment, conditioned to secure the 
payment to the plaintiff of whatever judgment he should recover; but by a cleri- 
eal error the blank in the condition was filled up with the name of the plaintiff 
instead of the defendants. Held, that if the intention of the parties could be 
gathered from the whole instrument, it would be taken as it was intended to be; 
and the bond, as written, was admissible under a declaration on it as it was 
intended to have been written. — Leonard v. Spiedel, 104 Mass. 356. 

See Action; Bitts anp Nores, 7, 8; Carrier, 3, 7; CoNnsTITUTIONAL 
Law, State, 2, 5; ConstirutionaL Law, 3; Damaces, 1, 2; EMancipa- 
TION, 1; Equiry, 2; Fixrure; Insurance, 9; Ramroap, 2; Stave, 1; 
Tax, 5; Wit, 1. 


ConTRIBUTION. 


A traveller was injured by the breaking of a bridge, which two counties were 
bound to keep in repair. He recovered damages from one of the counties, 
Held, that that county was entitled to contribution from the other, and that the 
rule, no contribution between tortfeasors, did not apply. — Armstrong Co. v. 
Clarion Co., 66 Pa. 218. 


Conrrisutory NEGLIGENCE. 

1. Whether the plaintiff used reasonable care, is a question of fact for the 
jury. — Pfau v. Reynolds, 53 Ill. 212. 

2. Although the burden is on the plaintiff to show due care when the issue is: 
contributory negligence, yet unless that issue is made by defendant, plaintiff is 
not bound to negative negligence. — Cleveland and Pittsburg R.R. Co. vy. Rowan, 
66 Pa. 393. 

3. Plaintiff, a passenger, when going across the railroad track, in the usual 
course, from the platform of the station, to take the cars, was struck by defend- 
ants’ hand-car. ‘The night was cloudy ; he looked up and down the track before 
he came to it, but when stepping upon it did not look, eld, that the question 
of due care on his part was one of fact for the jury. — Chaffee v. Boston & Lowell 
R.R. Co., 104 Mass. 108. See also Mayo v. Boston & Maine R.R., Wid. 137. 

4, Whether a child four years and seven months old, of the ability and intel- 
ligence of the average of public school children of the age of five years, but 
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rather small for that age, is of sufficient capacity to go safely to school alone across 
a street traversed by a horse-railroad, is a question of fact for the jury. And if 
such child used care reasonably adapted to the circumstances of the case in 
crossing such street, he may recover compensation for injuries resulting from 
another's negligence, even though his parents were negligent in suffering him so 
to cross the street alone. — Lynch v. Smith, 104 Mass. 52. 

5. Where the plaintiff saw an alleged defect in a highway, and knew its 
dangerous character, and proceeded into it: Held, that, whether he was negli- 
gent was a’ question of fact for the jury. — Mahoney v. Metropolitan R.R. Co., 
104 Mass. 73. 

See BuRDEN oF Proor, 1, 2; HiGnway,1; Acr; NEGLIGENCE, 
1; Ramroap, 3. 


Conversion. —See Lorp’s Day. 


CoRPORATION. 

1. Where a turnpike corporation sold and conveyed a portion of its road to a 
town, and neglected thereafter to keep that portion in repair, its charter was 
held forfeited. — State v. Pawtuxet Turnpike Co., 8 R. 1. 182. See also s. c. 
Ibid. 521. 

2. Several stockholders of a corporation brought a bill in equity, in behalf of 
themselves and all other stockholders of the corporation, except such as were 
made defendants, against the corporation and certain of its board of directors, 
alleging participation by the directors in a fraud on the corporation, for their own 
private gain, and through it on the plaintiffs; that the defendant directors con- 
trolled a majority of the stock, the election of directors, and all proceedings at 
meetings of the stockholders; and that a majority of the directors were aware of 
the fraud and justified it, and sought to continue the defendants in such owner- 
ship and control; and asking for an account and general relief. Held, on demur- 
rer, that such abuse of authority could not be ratified by the corporation; that 
being so unable to set the corporation in motion for their relief, the plaintiffs 
could maintain their bill, and that a majority of the directors were not necessary 
parties thereto. — Brewer v. Boston Theatre, 104 Mass. 378. 

See ConstiruTIonaL Law, 3; ConstiruTionaL Law, State, 1; 
way, 2; MasTER AND Servant; Stock; Trespass. 


County. —See 
Court. —See Bitts anp Notes, 2; Manpamus, 2; Practice. 
Covenant. —See Contract, 1. 
Crepitor. — See Bankruptcy, 1; anp Noress, 7. 


Law. 

1. On a trial for murder the presiding judge ruled that mere threats, unaccom- 
panied by overt acts, were not enough to justify the defendant. Held, error. — 
Carico v. The Commonwealth, 7 Bush, 124. 

2. Where by statute, ‘‘any person” who ‘‘shall wilfully, &c., shoot, &c., 
another,” . . . shall be imprisoned, an aider and abettor was held not within the 
act. — Stamper v. Commonwealth, 7 Bush, 612. 

3. Where an assault and battery is properly charged in an indictment as the 
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means of effecting’ a rescue, a verdict acquitting of rescue and convicting of 
assault and battery is good at common law. — Rose v. The State, 33 Ind. 167. 

4, Indictment for selling liquor to infant, father of infant authorized the sale ; 
held, no defence. — The State y. Clottu, 33 Ind. 409. 

5. An indictment under the statute against an apothecary for selling liquor, 
which does not set forth the name of the person to whom the liquor was sold, 
sufficiently answers the constitutional requirement that the accused shall be in- 
formed of the ‘nature and cause of the accusation.” — Riley v. State, 43 
Miss. 397. 

6. Trial on an indictment for murder; the jury, by defendant's consent, were 
twice allowed to separate at night and assemble the following morning. Held, 
error, and new trial granted. — Woods v. State, 43 Miss. 364. 

7. Where defendant told A. that he was the son of B., and bought a ring of A., 
and paid for it by a draft on B., which he said would be paid; whereas, he was 
not B.’s son, and knew the draft was worthless: Held, an indictable false pre- 
tence. — State v. Phifer, 65 N. C. 321. 

See Jury; RecoGnizance, 1; Removat or Suits FROM STATE TO 
Unirep Srares Courts; Ripartan Owner. 


Curtesy.—See Reat Estate, 1. 


DaMaGEs. 


1. In an action for damages for assault and battery, that the parties fought by 
consent and agreement, was held (citing Exodus xxi., 18, 19), no defence. — 
Adams v. Waggoner, 33 Ind. 531. 

2. Defendant agreed to furnish a fee-simple title to land, free from incum- 
brances, knowing at the time he could not unless his wife consented. He 
failed to give title, through the refusal of his wife to sign the deed: Held, 
that he was liable to the vendee in substantial damages.— Drake v. Baker, 
5 Vroom, 358. 

3. Where by statute, when death is caused by wrongful act or neglect, action 
may be brought, if the case is one where liability would have resulted if death 
had not, and damages are to be distributed, as among the next of kin of an in- 


testate, held, that the jury should admeasure damages by the probable pecuniary: 


loss of each of the next of kin. —Paulmier v. Erie R.R. Co., 5 Vroom, 
151. 


See Bits anp Nores, 3; Carrier, 1, 2, 4; ConstiruTionat Law, Stare, 
9; ContTripuToRY NEGLIGENCE, 4; Evipence, 1; Ramroap, 4, 5; Srat- 
UTES; TRESPASS. 


Deatu.— See Damages, 3; GARNISHEE. 
Desr.—See Bankrurrcy, 1, 3; Constrrutionat Law, State, 6; STaTUTE 
or LimrraTions, 2; SUBSCRIPTION. 


Defendant sold a horse which he knew had the glanders, to the plaintiff, as a 
sound horse. Plaintiff discovered the disease, killed the horse, and sued the 
defendant in an action on the case for deceit. Held, that he could recover, 
without offering to return the horse. — Heastings v. McGee, 66 Pa. 384. 

Deciaration. —See Contract, 4. 


XUM 
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Deep. 


By an instrument under seal, with no expressed consideration, a husband- 
agreed to execute and deliver a valid deed of lands to his wife. Held, good in 
equity. — Hunt v. Johnson, 44 N. Y. 27. 

See DamaGEs, 2. 


Derautt. — See Domestic Retations, 1; War, 3. 
Detivery. —See Statute or Fravups. 
Demurrer. — See Carrier, 4; 

Derosit.— See BartMent, 1; Donatro Causa Mortis. 
Descent. —See Escurat. 
Devisr. — See Contract, 1; Escurat. 
Discuarce. —See Bankruptcy, 3. 
— See Rartroap, 5. 

Distripution. —See Bankruptcy, 1; DamaGes, 3. 
Drviwenp. —See Stock. 

Divorce. —See Domestic ReEtations, 3. 


Domestic RELATIONS, 

1. Judgment in favor of wife against husband, rendered by default in court of 
law, cannot be attacked in a collateral proceeding in equity. — Simmons v. 
Thomas, 43 Miss. 31. 

2. Where a testator in his will speaks of a slave whom he emancipates as ‘‘ my 
woman,” and he has had children by her, held, that a marriage with the slave 
was not to be inferred, although he had several times acknowledged her and in- 
troduced her as his wife. — Omohundro’s Estate, 66 Pa. 113. 

3. It is not “‘ gross misbehavior and wickedness repugnant to and inconsistent 
with the marriage contract” for a man to leave his wife and live in the house 
with, and avow entire affection for, another woman then lately divorced. — Ste- 
vens v. Stevens, 8 R. I. 557. 

4. Where a married woman executed a promissory note as surety together 
with her husband, held, that under a statute providing that ‘where a married 
woman transacts any business or purchases any property, and debts and claims 
thereby remain unsatisfied,” . . . suit may be brought against husband and wife, 
she was not liable. — Vankirk v. Skillman, 5 Vroom, 109. 

See Estate, 1; WitNEss. 


Donatio Causa Mortis. 

Delivery by surviving husband in extremis of savings-bank book showing de- 
posit made by his wife, accompanied by a verbal gift of the same, held, valid as 
a donatio causa mortis, to pass the moneys in the bank so deposited. — Tilling- 
hast v. Wheaton, 8 R. I. 536. 


Dower. 


A wife released her mght of dower by signing a mortgage with her hus- 
band: Held, that, as widow, she became entitled to dower on payment of 
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the mortgage debt out of the assets or proceeds of the real estate of the hus- 
band. — Peckham v. Hadwen, 8 R. I. 160. 


Dyine Dectaration. —See Donatio Causa Mortis. 


EMANCIPATION. 

It is settled in Mississippi that the emancipation of slaves does not relieve a 
purchaser from the payment of the price, and is no breach of a warranty of title, 
— Whitworth vy. Carter, 43 Miss. 61; Jagers v. Griffin, ibid. 134; McMillan 
v. Causey, ibid. 227; Mayjield v. Barnard, ibid. 270. 

See Stave, 1, 2. 


Emmyent Domary.—See ConstituTionat Law, Srate, 4, 7, 8, 9; Rau 
ROAD, 5. 


Enemy. —See Insurance, 1; War, 1, 2. 


Equity. 

1. Equity will not enjoin a tax sale except on the ground of irreparable in- 
jury, since where the question is simply that of taxation, the courts of law have 
complete jurisdiction. (Sumatt, J., dissenting.) — Coulson v. Harris, 43 Miss, 
728. 

2. Plaintiff employed a surveyor to measure and plat certain land, and sold 
one lot of it to defendant according to the surveyor’s figures at an agreed 
price per foot, and it was discovered afterwards to overrun the measure 
some twelve thousand feet: Held, a mutual mistake, and that, equity would 


rescind the contract unless the defendant paid the agreed price per foot for all 
the land actually received. — Lawrence v. Staigg, 8 R. I. 256. 

See Conrract, 1; Corporation, 2; Deep; Domestic Retations, 1; War, 
3; Wut, 1 


Escueat. 


J., an alien, took land in the territory of Michigan by deed, the title to 
which was afterwards confirmed to him by an act of congress passed to carry 
into effect Jay’s treaty, and conveyed the same to his only child, M., who was 
also an alien, by a deed void for want of attestation. R., the husband of M., 
after her death, without issue, occupied the land upwards of twenty years with- 
out interruption, and devised it to defendants: Held, in an action of ejectment 
by one claiming under a grant from the state of Michigan dated a year prior to © 
the death of R., that the disability of alienage of M. was not removed by the 
act giving her father title in fee to the land; that the land escheated to the state 
at the death of J. without any inquest in the nature of office found; and that no 
lapse of time was a bar to the rights of the state by escheat.— Crane v. Reeder, 
21 Mich. 24. 


EsTopreL, 

A. died, seized of land, leaving children, who, assuming the death of a long 
absent brother, sold the land; the vendee sold to defendant, who, to extinguish 
the absent brother’s title, took the land under a decree of court, and entered into 
a recognizance to him. Held, in a suit on the recognizance in the brother's 


SELECTED DIGEST OF STATE REPORTS. 511 


name, that defendant was estopped to deny that he was alive. — Campbell v. 
Stephens, 66 Pa. 314. 
See Bits anp Norges, 1, 4; Insurance, 2, 4. 


EVIvENCE. 

1. Trover for the conversion of wheat; defendant was permitted to prove the 
value of his own labor in harvesting and threshing, for the purpose of reducing 
damages. eld, error. Ellis v. Wire, 33 Ind. 127. 

2. Letter-press copies of correspondence are not originals, and must be proved 
as secondary evidence. Foot v. Bentley, 44 N. Y. 166. 

3. Champerty is an offence at common law, and avoids every contract into 
which it enters, and parol evidence will be admitted to show that a written 
contract was one between an attorney and his client that the attorney should 
prosecute a claim at his own cost for a share of the proceeds,and therefore cham- 
pertous and void. — Martin v. Clarke, 8 R. I. 389. 

4, A material witness, sworn in the court below, had left the state and could 
not be found, nor his residence ascertained. Evidence of what he swore to be- 
low was rejected. Held, no error. — Berney v. Mitchell, 5 Vroom, 337. 

5. Contract for the support of a pauper. The statute of 1865, c. 230, gives a 
settlement, on six months’ residence in a town, to a soldier credited as a part of 
the quota of the town under any call of the President during the civil war, if he 
was disabled from wounds or disease received or contracted while in the service. 
Held, on the question whether a person was so credited to the defendant town, 
that evidence that the number allowed to the credit of the town, including such 
person, had previously enlisted from the town as volunteers, or had been claimed 
by the town as having so enlisted, in adjusting its quota with the adjutant-gen- 
eral, is independent evidence, and not secondary to a supposed record in the 
war department. — Wayland v. Ware, 104 Mass. 46. 

See Brits anp Notes, 6; Burpen or Proor, 1; Carrier, 2, 4; Con- 
Tract, 4; InsurANCE, 3; NEGLIGENCE, 2; WiTNEss, 1. 


Execution. — See ConstituTionaL Law, Srare, 6. 
Executor anp ApMINIsTRATOR. —See Bankruptcy, 3. 
Exemption. —See Tax, 3, 4. 
Expectancy. —See Contract, 1. 


FALse Pretences. —See Criminat Law, 7. 
Frence.—See Constitutionat Law, Strate, 5. 
Fire. — See Rartroap, 3. 
Fisuery.— See ConstiturionaL Law, 3. 


Fixture. 


Defendant entered on land as tenant fora year; subsequently he contracted on 
certain conditions to purchase the land, and erected a saw-mill thereon. Having 
mortgaged the saw-mill to a third party, he made default in the conditions of 
his purchase. eld, that as tenant he could have removed the mill; that it was 
personalty, and subject to his mortgage; but having erected it, in his right as 
purchaser, after his relation to his landlord had been changed by his contract to 
purchase, the saw-mill was a fixture, and enured to his vendor's benefit. — Per- 
kins v. Swank, 43 Miss. 349. 
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Foreign ArracuMeNnt. — See GarnisHEe. 
Forrerrurr. —See Corporation, 1; Insurance, 6; Ramroap, 5. 
Francuise.—See Ramroap, 5. 

Fraup.—See Bitts anp Nores, 4, 5; Corporarion, 2. 

Fraups, Starure or.—See Srature or Fraups. 

GARNISHEE, 

Where a garnishee died before the return day of process, held, that the maxim 
“actio personalis moritur cum persona” applied. — Tate v. Morehead, 65 N. C. 
681. 

Gurt.—See Donatio Causa Mortis. 
Governor. —See Manpamus, 2. 
GuarDIAN anp Warp.—See Bankruptcy, 2. 
Harvarp Tax, 4. 
Herr.—See Dower; WILL, 3 


Hicuway. 


1. Defendant made an excavation in a city street without authority: Held, 
that the fact that it was well guarded, was no defence to an action by one who, 
while using reasonable care, fell therein. — Pfau v. Reynolds, 53 Ill. 212. 

2. Where the injury to the plaintiff was occasioned by a defective cross-walk 
in a street which a city was bound to keep in repair: Held, that the duty to re- 
pair was a duty to the public, and that the city was not liable at common law 


to an individual who suffered injury from its failure to perform that duty. 
(Cootry, J., dissenting.) — Detroit v. Blackeby, 21 Mich. 84. 

8. A sign suspended from the wall of a building, and projecting over the side- 
walk, which a city was bound to keep in repair, fell and injured the plaintiif. 
Held, not a defect in the highway, for injuries resulting from which the city could 
be held liable. — Jones v. Boston, 104 Mass. 75. 

See ConstirurionaL Law, Strate, 7; Contrinutory NEGLiGENcE, 5; 
Town. 

Homiciwr.—See Law, 1, 6. 

Huspanp anp Wire. —See Brits anp Notes, 1; Deep; Domestic Re- 

LATIONS; Reat Estate, 1; 1; 1. 
Ice.—See Rrpartan Owner. 


Act. 


Tort for injuries to plaintiff's horse, caused by defendant’s negligence. Held, 
that the fact that the horse was standing in the street, in violation of a city ordi- 
nance, was no bar to plaintiff’s recovery, where such position did not contribute 
to the collision. — Steele v. Burkhardt, 104 Mass. 59. 


ItteGaL 


Plaintiff employed the defendant to transport cotton through the lines during 
the war, and to sell it, in violation of law, and the defendant retained the pro- 


ceeds: Held, that the violation of the law was complete, on the sale of the 
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cotton, and that an assumpsit was raised to account and pay over. — Gilliam v. 
Brown, 43 Miss. 641. 


See Bits anp Nores, 2; Evipence, 3; Lorp’s Day; Surery; War, 1. 


Ixncumprance. — See DamaGes, 2. 
InpictmentT. — See Criminat Law, 3, 5, 7. 
Inporser. — See Bitts anp Nores, 7. 
Inrant. —See Law, 4. 
INNKEEPER. — See BatLMent, 1. 
Insanity. —See Bankruptcy, 2. 


INSURANCE. 


1. A condition in a life policy was that premiums should be paid on a 
day named each year or the policy become void, and the premium for 1862 was 
tendered and refused, but a bond was taken for the payment of premiums and 
interest at the end of the war: Held, that the company was liable. — New York 
Life Ins. Co. v Clopton, 7 Bush, 179. 

2. Where a life policy of insurance contained a proviso that the insured 
should annually pay the premiums on a day named, or else the policy should be- 
come void; but the insured was told, and it was a usage, that if the premium was 
paid within a reasonable time after the day named, the policy should remain 
good. The insured was stricken by paralysis on his way to pay a premium, 
and died, but it was paid shortly after, and after the day named, — the insurers 
were held liable. Hunr and Lronarp, CC., dissenting. — Howell v. The 
Knickerbocker Life Ins. Co., 44 N. Y. 276. 

3. Action on a fire policy, where the insured, with the written consent of the 
insurer, had assigned his policy to his mortgagee as collateral. Held, that evi- 
dence that the original insured set the buildings on fire was competent for the 
defendant company. — Jllinois Mutual Fire Ins. Co. v. Fiz, 53 Ml. 151. 

4, A representation in an application for insurance was untrue, and the policy 
therefore by its terms void. But the agent of the insurer was shown to 
have known all the facts, and to have received the premium and delivered the 
policy with such knowledge: Held, that the insurer thereby waived the error in 
the application, and was liable in an action on the policy. — Etna, &c., Ins. Co. 
v. Olmstead, 21 Mich. 246. 

5. Action on policy of insurance on merchandise against perils of the seas, free 
of particular average only. After abandonment during the perils insured against 
which the insurers did not accept, they recovered some of the merchandise dam- 
aged; but there was a total loss of value to the owner. Held, that the owner 
might recover as for total loss. — Wallerstein et al. v. The Columbian Ins. Co., 
44N. Y. 204. 

6. A fire policy contained, ‘* Estimated cash value, $1950.” ‘It is also 
agreed that the aggregate amount insured in this and other companies . . . shall 
not exceed two-thirds of the estimated cash value.” The amount insured was 
$1300. Additions were made to the building insured; the agent of the insurer 
certified that the risk was not thereby increased. $1000 more insurance was 
taken in another company. At the time of the fire the cash value was $4200. 
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Hdd, that the first policy was forfeited for over insurance. — Elliott v. Lyco- 
ming County Mutual Ins. Co., 66 Pa. 22. 

7. Where the charter of a mutual insurance company provided that the 
amount of assessments remaining unpaid thirty days after demand, should be 
collected by suit, held, that the company could not by a by-law require ten per 
cent a month on the unpaid assessments, in addition, — National Mutual Ins. 
Co. v. Yeomans, 8 R. I. 25. 

8. Where a mutual insurance company and its officers are such de facto, under 
color of authority, it is not competent for members who have acquiesced in such 
organization to object when called on to pay assessments that it is not such de 
jure. — Providence Fire & Marine Ins. Co. v. Murphy, 8 R. 1. 131. 

9. Suit on a policy of accident insurance, containing, as conditions, that the 
insured should use due diligence for his personal safety and protection, and 
should give immediate notice to the company on changing his occupation, pro- 
fession, or employment to a more hazardous one. Endorsed on the policy, but 
not referred to in the face of it, was a stipulation excluding from the policy inju- 
ries ‘* received in any employment, or by any exposure either more hazardous in 
itself, or classified by the company as more hazardous.” Insured was described 
in the policy as a teacher; was out of employment; had built two houses by con- 
tract, and was killed by the breaking of a joist in a barn he was having built, 
whereby he was thrown from the second story to the ground. eld, that the 
conditions of the policy had reference to employments, and not to individual 
acts, and that the company were liable. Stone v. United States Casualty Co., 
5 Vroom, 371. 

10. Under a clause in a policy of marine insurance declaring that the insurer 
‘* shall not be liable for any partial loss, unless it amount to five per cent,” held, 
that distinct and successive partial losses are not to be added together to make 
up the five per cent. — Paddock vy. Commercial Ins. Co., 104 Mass. 521. 

See War, 2. 
Intent. —See Contract, 4; Wi11, 3. 
Interest. — See Bits anp Notes, 3. 
InTERNAL REVENUE. — See Stamp. 


IntoxicaTinG Liquor. —See ConstiruTionaL Law, Strate, 2, 4, 5. 


Jorst TorTFEasoR. 

Where the defendants directed a sheriff to attach the plaintiff’s goods ona 
writ against another person: Held, that defendants and the sheriff were joint 
trespassers, and an unsatisfied judgment against the latter was no bar to an 


action for the same cause against the defendants. — Elliott v. Hayden, 104 
Mass. 180. 


See ConTRIBUTION. 
Jupament. — See Carrier, 2; Domestic Retations, 1; TorTFEASOR; 
Statute; War, 3. 
JupiciraL Acr. — See Manpamus, 2. 


JupiciaL Sax. 
A. bought a slave in 1860, at a sale by virtue of a defective decree of the Pro- 
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bate Court, gave a note for the price, kept him five years until emancipation. 
On an action on the note, he set up want of title and failure of consideration, on 
account of the defect in the decree. Held, that caveat emptor applied; there was 
no warranty of title, and that in the absence of any offer to return the slave he 
could not set up want of title as a defence. — Storm v. Smith, 43 Miss. 497. 


Jury. 


Where in a criminal trial a jury of talesmen was impanelled, under defendant’s 
objection, none of the regular jury being available ; held, error. — Rogers v. The 
State, 33 Ind. 543. 

See Conrrisurory NEGLIGENCE; Crimi Law, 6. 


JUSTIFICATION. — See LIBEL. 

Lacues. — See Escneat; War, 3. 
Lanpiorp anp Tenant. — See Fixture; Tax, 5. 
Lease. — See Tax, 5. 

Lreacy. — See Stave, 2; W111, 3. 
— See ConstituTionaL Law, 2, 3. 
Letters. — See EvipEnce, 2. 


LIBEL. 


A plea of justification must be co-extensive with the libel, and must justify it in 
the sense in which the innuendoes explain it, if they explain it fairly. — Ames v. 
Hazard, 8 R. I. 143. 


License. — See ConstituTionaL Law, State, 2; Hiauway, 1. 


Proceeding to enforce a mechanic’s lien; held, that no question of title could be 
raised by the alleged owner. — Washburn v. Burns, 5 Vroom, 18. 
Lire Insurance. — See Insurance; War, 2. 
Limitations, StaTuTE or.—See Stature oF 
LiquipaTED DamaGEs. — See Contract, 1. 
Liquor Law. —See Constirutionat Law, Srare, 2, 4, 5. 


Lorp’s Day. 

A horse and buggy were let by a stable keeper on Sunday for a pleasure ride. 
The defendant drove beyond the stipulated distance. Held, that trover for the 
conversion could not be maintained. — Whelden v. Chappel, 8 R. I. 230. 

Macurxery. —See Fixture. 
Maurice. — See Canrnier, 2. 
Mauicious Prosecution. — See SLANDER. 


Manpamvs. 


1. Mandamus from a state supreme court is not an appropriate means by 
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which to procure the removal of a suit from an inferior state court to the courts 
of the United States. — Glen Falls Ins. Co. v. The Judge, &c., 21 Mich. 577. 
2. Mandamus will not lie to compel the Governor of Rhode Island to perform 


one of his statutory duties as commander-in-chief.— Mauran vy. Smith, 8 R. I. 
192. 

3. A school teacher who has rendered services in compliance with the require- 
ments of the school law is entitled to mandamus to direct the proper officers to 
compensate her from the fund specially provided for that purpose. — Apgar v. 
School District, No. 4, 5 Vroom, 308. 

Marriep Woman. —See Domestic Retations, 1, 4; Estate, 1. 
—See Bankruptcy, 1. 


Master AND SERVANT. 
Where the conductor of a train wrested a parasol from the hands of a passen- 
ger thereon, to secure payment of fare, the railroad company was held liable 
in an action of tort. Ltamsden vy. Boston & Albany R.R. Co., 104 Mass. 117. 
See Action; BaitMent, 1; NEGLIGENCE, 4. 
Measure or DamaGes. —See Contract, 2; DaMaGEs, 3. 
Mecuanic’s Lien. — See Lien. 
Mercer. — See Law, 3. 
Miuirary.—See Brtts anp Nores, 2. 
Mine. — See Reat Esrare, 2. 
Mistake. — See Equiry, 2. 
Monry.— See Rartroap, 3. 


MortGaGe. 

1. The relation of mortgagor and mortgagee does not of itself preclude the 
latter from purchasing in an outstanding title and holding it free from the claim 
of the mortgagor. — Roberts v. Fleming, &c., 53 Ill. 196. 

2. A mortgagee of personal property proved his debt against the estate of 
the mortgagor in bankruptcy without reference to his mortgage, and after- 
wards took possession under it: eld, that replevin would not lie by a second 
mortgagee who had not proved his debt. — Cook v. Farrington, 104 Mass. 212. 

See Dower; Fixture; [ysurance, 3. 

Municipat Corroration.—See ConstirutionaL Law, State, 
CIPAL AND AGENT. 
Murprr. —See Crominat Law, 1, 6; Removat or Surrs From State TO 
Unitep Srates Courts. 
Natronat Banx.—See Tax, 2. 
NavicasLte Waters. — See ConstirutTionaL Law, Srare, 9. 
Necessaries. — See Bits anp Nores, 1. 


NEGLIGENCE. 


1. It is negligence for a person at a railroad crossing not to use his physical 
senses to discover a coming train, and in the absence of statutes requiring them, 
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not necessarily negligence for a railroad company to omit all signals. — Bellefon- 
taine R.R. Co. vy. Hunter, 33 Ind. 336. 

2. It is prima facie negligence in a telegraph company not to transmit a mes- 
sage as delivered to it, and it has the burden of proof to show itself without 
fault. — Rittenhouse v. The Independent Line of Telegraph, 44 N. Y. 263. 

3. Negligence is not a question of law where the facts are undisputed, unless 
there has been a violation of plain legal duty. — Pennsylvania Canal Co. v. Bent- 
ley, 66 Pa. 30. 

4. Where the negligence of the employer and the negligence of a fellow-ser- 
vant concur to cause injury, the employer is liable ; therefore, where trestle-work 
was built for cars of a railroad company to run on, but although apparently strong, 
was actually too weak to support an engine, and the engineer had been directed 
not to run his engine thereon, and disobeyed, and the fireman was killed by the 
breaking of the trestle-work ; held, that the company was liable. — Paulmier v. 
Erie R.R. Co., 5 Vroom, 151. 

5. Where defendants knowingly sold naphtha to a dealer in illuminating 
fluids, who ignorant of its nature sold a portion of it to the plaintiff to be used 
in his lamp for illuminating purposes, and the plaintiff while so using it in like 
ignorance of its nature was burned by its explosion: Held, that defendants were 
liable to the plaintiff in an action of tort, both at common law and under a 
statute making the seller of naphtha ‘liable therefor to any person suffering 
damage” from its explosion. — Wellington v. Downer Kerosene Oil Co., 104 
Mass. 64. 

See Action, 1; BurpEN or Proor, 1; Carrier, 4; Conrripution; Con- 
TRIBUTORY NEGLIGENCE; Hicuway, 1, 2; Act; PrincipaL aND 
AGENT; Rartroap, 3, 4. 


Next or Krx.—See Damaces, 3. 
New Triar. — See Cromnar Law, 6. 
Nuisance. — See ConstiruTionaL Law, Srare, 9. 
Oatu.—See ConstituTionat Law, Srate, 6. 
Orricer. — See ConstituTionaL Law, State, 3; Manpamvs, 3. 
Orprnance. — See Act. 
OwnerR.—See Action, 1; Carrier, 7; Lien; Raitroap, 5; Riparian 
Owner. 
Parpon. — See Bitts anp Notes, 2. 
PaRENT AND CHILD. — See Contrisutory NEGLIGENCE, 4; CRIMINAL 
Law, 4. 
Paro.. — See Evipence, 3. 
Parties. — See Contract, 3; Corporation, 2. 


PaRTNERSHIP. 

Under the statutes of Rhode Island, valid service of a writ in a suit against a 
partnership cannot be made as against absent partners by the attachment of per- 
sonal property of the partnership, although some of the partners are present. — 
Remington v. Howard Express Co., 8 R. 1. 406. 

See Bankruptcy, 1. 
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Part PerrorMance. —See Conrract, 2. 


PassENGER. — See Carrier, 4; Conrripurory NEGLIGENCE, 3; MasTER AND 
Servant; Raitroap, 2. 


Pauper. — See Evipence, 5. 
PayMentT. — See REBELLION, 2. 
Prenatty. — See Conrract, 1. 
Preapinc. — See Liper. 
Poricy.— See Insurance. 
Poor Destror. — See ConstitutTionat Law, Srate, 6, 
Possession. —See Escurat. 


PRACTICE. 

Where instructions are asked for on an assumed state of facts which there is 
evidence tending to prove, it is error for the court to refuse to instruct the jury 
distinctly as to the law, if they find the facts as assumed. — The State v. Dunlop, 
65 N. C. 288. 


PRINCIPAL AND AGENT. 


The city of Boston has a fire department, regulated under a special statute, 
accepted by the city. The plaintiff was injured by the bursting of the hose of 
one of the city fire-engines, through the negligence of the members of the de- 
partment. Held, that the city was not liable to him therefor. — Fisher v. Boston, 
104 Mass. 87. 

See Action; Battment, 1; Brits anp Nores, 8; Carrier, 6; ILLEGAL 
Contract; Insurance, 4. 


PrixcipaL AND Surety. — See Bitts anp Nores, 7; Surety. 
Promissory Nore.—See anp Notes; Domestic RExations, 4; 
JupIcIAL Sate; Stave, 1; Sramp, 1, 2; Surery. 

ProximaTE Cause. —See Contrisutory NEGLIGENCE, 4; NEGLIGENCE, 5; 
TREsPass. 

Pustic Poricy.—See Stave, 1. 

Quota. —See Evipence, 5. 


Quo WarranTO. 
In the absence of statute, lapse of time is no bar to an information in the nature 


of a quo warranto when filed by the attorney-general. — State v. Pawtuxet Turn- 
pike Co., 8 R. 1. 521. 


1, Stock in a railroad company is real estate.— Copeland vy. Copeland, 
7 Bush, 349. 

2. Where a passenger took a train which did not regularly stop at his place of 
destination: Held, that the conductor's taking his ticket did not amount to an 
undertaking by the railroad company to stop the train at the station his ticket 
called for. — Chicago & Alton R.R. Co. v. Randolph, 53 Til. 510. 
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3. Fire was communicated from the engines of the defendant company to 
piaintiff’s store, in which there was a large quantity of money, and plaintiff 
could have saved the money without danger, but did not think of it, and turned 
his attention to the rescue of his horses: Held, that he could not recover the 
value of the money. — Toledo, Peoria, & Warsaw R.R. Co. v. Pindar, 53 Ml. 
447. 

4, The owner of cattle may suffer them to run at large and wander on to the 
track of a railroad, yet if the company is guilty of neglect or mismanagement, it 
is liable in damages to him for killing them. — Memphis & Charlestown R.R. Co. v. 
Blakeney, 43 Miss. 218. See also Raiford v. Miss. Central R.R. Co., ibid. 233; 
Memphis & Charlestown R.R. Co. v. Orr, ibid. 279. 

5. A railroad company under the authority of its charter located its 
railroad and erected a freight-house on land of A., and afterwards let the 
freight-house so built to a private manufacturing company: Held, in a writ of 
entry by A., that the railroad company were disseisors, and that he was as owner 
of the fee entitled to a judgment to establish his title and rights, and to secure 
to him his damages for the wrongful use of the land, subject, however, to all the 
lawful rights of the railroad under the franchises conferred by its charter, a for- 
feiture of which could not be set up collaterally in a suit by a private party. — 
Proprietors of Locks and Canals v. Nashua & Lowell R.R. Co., 104 Mass. 1. 
Carrier, 1-4, 6; ConstirurionaL Law, State, 5, 9; 
utory NEGLIGENCE, 3, 5; MasTER aND SERVANT; NEGLIGENCE, 1, 4; STocK; 
Tax, 1. 


Ratirication. — See CorPoraTIoN, 2. 


Estate. 


1. Real estate was conveyed to a married woman to her sole and separate 
use and disposal free from the control of her husband, and she died leaving a 
child and a will disposing of the real estate: Held, that the husband had no 
estate by the curtesy. — Pool v. Blakie, 53 Ill. 495. 

2. Where the minerals in, and the surface of, the land, were made by decree 
of court two separate distinct estates, without any restriction, limitation, or ser- 
vitude on either: Held, that the owners of the minerals, although they own 
them all, must so mine them as not to disturb the superincumbent surface. — 
Jones v. Wagner, 66 Pa. 429. 


See Bitts anp Nores, 1; Frxrure; Rairoap, 1; Rirartan Owner; 
Wu. 


REBELLION. 

1. The plaintiff during the rebellion was an inhabitant of an insurrectionary state ; 
the defendant of one that adhered to the Union. Held, in an action on a bond, 
that the statute of limitations of the state in which defendant resided was sus- 
pended by the rebellion. — Brown v. Hiatt, 1 Dillon, C. C. Rep. 372. 

2. A. was bona fide holder of state bonds due and payable, and in 1862, 
the state being in rebellion, received from it treasury notes fundable and 
interest bearing, in payment thereof. Held (RopMan, J., dissenting), that he had 
no claim for further payment. — Rand v. The State, 65 N. C. 194. 

See ConstiruTionaL Law, 2; Statute or Lowirations, 1; War, 3. 
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RECOGNIZANCE, 

1. Action on a recognizance given to the United States in a criminal case, 
Defence: that the principal cognizor went beyond the jurisdiction of the United 
States court, into another state, and was there duly indicted, convicted, and 
sentenced for an offence committed there, and when called on his recognizance 
was actually there in prison. J/eld, on demurrer, that the sureties were liable, 
— United States v. Van Fossen, 1 Dillon, C. C. Rep. 406. 

2. A scire facias issued against the sureties only on a forfeited recognizance, 
and not including the principal cognizor; held, insuflicient. — Banta v. The Peo- 
ple, 53 Ill. 434. 

See Esroppet. 


Recorp. —See Evipence, 5. 


Removat or Surrs rrom State To UNITED States Courts. 


On an indictment for murder against a person of color, the defendant made 
aflidavit that on account of his color and politics he could not have the full and 
equal protection and benefit of state laws. eld, under the act of congress of 
April 9th, 1866, that proceedings should be stayed in state courts until certified 
of the action of the courts of the United States. — State v. Dunlap, 65 N. C, 
491. 

See Manpamus, 1. 

Repeat or Statutes. — See Stature. 
Repievin. — See Morteace, 2. 
Rescission. — See Equiry, 2. 
Rescvg. — See Criminat Law, 3. 
ResponpEaT Superior. — See AcTION; PRINCIPAL AND AGENT. 


J 
Owner. 


Where it was a statutory offence to remove ‘‘ any tree, stone, timber, or other 
valuable article from the lands of another” without a license, ice found in a flow- 
ing stream running in its natural channel was held part of the realty of the ripa- 
rian owner, and included in the terms ‘ other valuable article.” — State v. Pott- 
meyer, 33 Ind. 402, 

See ConstirutTionaL Law, Stare, 9. 


Satz. — See Contract, 2; Equity, 1, 2; InteGan Contract; War, 3. 
SaTIsFACTION — See WILL, 1. 
SETTLEMENT. — See EvipEnce, 5. 


Snerirr.— See ConstirutionaL Law, State, 3; Jomvr Tortreasor. 


SLANDER. 
Semble, action of slander will lie for injury to character through a malicious 
prosecution. —Jarnigan v. Fleming, 43 Miss. 710. 
See WITNEss. 
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SLaveE. 


1. Defendant executed to the plaintiff his promissory note on March 28th, 
1861, the consideration of which was a slave: Held, in a suit on the note, 
that although at that time slavery was recognized, and slave contracts were legal, 
by the law of the state (Arkansas), yet under the new constitution of the state 
and the XIIIth Amendment of the United States Constitution, all remedies on 
contracts for the sale of slaves were abolished, and the plaintiff could not re- 
cover: — Osborn v. Nicholson, 1 Dillon, C. C. Rep. 219; also, Buckner v. Street, 
ibid. 248. 

2. Legacy to a slave, to bé paid to him at the time of his freedom. Held, a 
valid trust in the hands of the executors for the benefit of the slave, although he 
could not take at the time of the testator’s death, and a bequest to a slave was 
contrary to the policy of the laws then. — Hoover v. Brem, 43 Miss. 603. 

See Domestic Retations, 2; Emancipation; 


Soiprer. —See Evipence, 5. 
Speciric PerrorMANcE.— See Conrracr, 1. 


1, Where a promissory note executed November 20th, 1866, was not alleged 
to be stamped, the complaint was held  suflicient.— Smith v. Hunter, 33 
Ind. 106. 

2. It is no defence to an action in a state court on a promissory note, that it is 
not stamped in accordance with the revenue laws of the United States. — Sam- 
mons v. Halloway, 21 Mich. 162; also, Burson v. Huntington, ibid. 415. 

See Bitts anp Nores, 6. 


SraTurTe. 

Where, when the cause of action arose, and when verdict was rendered, the 
statute provided for judgment for double the damage found by the jury; and 
this provision was repealed before judgment: eld, that no vested right was 
taken away by such repeal, and only single damages could be recovered. — 
Bay City, &e., R.R. Co. v. Austin, 21 Mich. 390. 

See Carrier, 5; ConstituTionaL Law, 2; Domestic Retations, 4; NEG- 
LIGENCE, 5; PartNersuip; PrincrpaL AGENT; ReMOvaL oF SvITs 
State TO Unirep States Courts; WITNEss. 


SrTaTuTE or Fravps. 


Where the buyer of goods accepted them, and they were subsequently de- 
livered by the vendor to a designated carrier to be carried to the buyer: held, 
such an acceptance and receipt as to satisfy the statute of frauds. — Cross v. 
O'Donnell, 44 N. Y. 661. 


Statute oF Limitations. 

1. Plaintiff in an action for the possession of land from one who had pos- 
session and paid taxes for seven years under color of title, voluntarily went 
within the rebel lines during the war, and after the adverse possession be- 
gan: Held, that the statute of limitations continued to run against him, notwith- 
standing the war. — O'Neal v. Boone, 53 Ul. 35. 

VOL. VI. 35 
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2. Where the defendant offered to pay an outlawed debt in Confederate 
money, which the plaintiff refused, held, not such an acknowledgment and offer 
as to revive the debt. (Reape and Boypen, JJ., dissenting.) — Simonton vy, 
Miller, 65 N. C. 525. 

See ConstituTionaL Law, 2; Contract, 1; 1. 


Sreamboat. — See Carrier, 5. 


Srock. 
The holder of ‘preferred and guaranteed stock, entitling the holder to pre- 
ferred and guaranteed dividends equal to ten per cent per annum, payable semi- 
annually” is entitled to that sum payable only from the funds legally applicable 
to the purposes of a dividend, i. e., profits. — Taft v. Hartford, Providence & 
Fishkill Co., 8 KR. 1. 310. 
See Corporation, 2; Rariroap, 1. 


SrockHoLpER. —See ‘Tax, 2. 


Supscriprion. 
Where one subscribed money to pay a church debt, on the faith of which sub- 
scription the trustees borrowed money: Held, he was liable for the amount of 
his subscription. — Methodist Episcopal Church v. Garvey, 53 Ill. 401. 
See Contract, 3; WILL, 3. 


Sunpay. — See Lorp’s Day. 


Surety. 


The payee of a promissory note made an usurious contract with the prin- 
cipal debtor to extend the time of payment: Held, that the surety was not 
thereby discharged. — Galbraith v. Fullerton, 53 Til. 126. 

See Bitts anp Notes, 7; Domestic Retations, 4; REcOGNIZANCE. 


TaLesMAN. —See Jury. 


Tax. 


1. The Union Pacific Railroad Company is not an instrument of the general 
government, so as by implication to be exempted from state taxation. — U. P. 
R.R. Co. v. Lincoln Co., 1 Dillon, C. C. Rep. 314. 

2. A statute taxing shares of the capital stock of a national bank, and requir- 
ing the cashier to represent each stockholder in listing and valuing his stock, does 
not conflict with the constitutional requirement of ‘‘ a uniform and equal rate of 
assessment and taxation.” — Whitney v. Ragsdale, 33 Ind. 107. 

3. Assessments under the betterment law may be made against estates used 
for educational or religious purposes notwithstanding such estates are by law 
exempt from taxation, and the lands of Brown University are not exempted 
from such assessments by the terms of its charter which provides that ‘ the col- 
lege estate” . . . ‘shall be freed and exempted from all taxes.” — In re College 
Street, 8 R. I. 474. 

4, The charter of Harvard College of 1650, while authorizing it to take and 
hold lands, freed from * all civil impositions, taxes, and rates,” all lands of the 
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college, ‘* not exceeding the value of five hundred pounds per annum.” In 1869, 
a betterment was assessed on land of the college, which was when acquired within 
the limit, and covered by the operation of the provision for exemption. Held, 
that such betterment was a ‘civil imposition,” from the payment of which the 
college was exempted, notwithstanding that this land had acquired an annual 
value beyond the limit, and the college was possessed of other lands exceeding 
the limit’ of five hundred pounds per annum. — Harvard College y. Aldermen of 
Boston, 104 Mass. 470. 

5. A lessee for twenty years who had covenanted after the passage of the bet- 
terment law to pay ‘all taxes and assessments .. . which may be payable or 
assessed in respect of the premises,” was held liable for the whole amount of a 
betterment assessed on the land. — Codman v. Johnson, 104 Mass. 491. 

See ConstiruTionaL Law, Srare, 1, 2,3; Equiry, 1; StaruTe or 
TATIONS, 1. 


TELEGRAPH. — See NEGLIGENCE, 2. 
Tureats. —See Crimrar Law, 1. 
Time. —See Escueat; Quo WarranTo. 


See DamaGes, 2; Emancipation; Jupicrat Sate; Lien; Mort- 
GAGE, l. 


Tort. —See ConstiruTionaL Law, Stare, 6; Act; MAsTER aND 
Servant; NEGLIGENCE, 5. 


Town. 


Where an insecurely fastened sign-board fell from the wall of an adjacent 
building, and struck a traveller on the highway: Held, that the town was not 
liable. — Taylor v. Peckham, 8 R. I. 349. 

See Evivence, 5; Hicuway, 2, 3. 


TRAVELLER. — See ContrisuTion, 1; Higuway. 


TRESPAss. 

Plaintiffs were lessors, stockholders, and contractors for all the products of 
the manufactory of a corporation; defendants unlawfully destroyed the motive 
power of the manufactory: Held, defendants were not liable to plaintiffs in tres- 
pass on the case. — Dale v. Grant, 5 Vroom, 142. 

See Jomst Tortreasor; Rrpartan Owner. 

Trover. — See Evivence, 1; Lorp’s Day. 
Trust. — See Bankruptcy, 3; MortGaGr, 1; Stave, 2; Wut, 3. 
TrustEE Process. —See GarnisHEE. 
Turnpike. — See Corporation, 1. 
Usury. — §ee Brits anp Nores, 3, 7; Surety. 
Venvor anp Purcuaser.—See Estorrer; Fixture; Stature or Fravps. 
Verpicr. —See Stature. 
Vestep RemMarnpErR. —See 3. 
Vestep Rigut. —See Escueat; Stave, 1; STaturte. 
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Wacers. — See Manpamus, 3, 
Wartver. — See Insurance, 2, 4. 


War. 

1. Where an order for the payment of money was drawn in September, 1861, 
by a resident of Kentucky upon a resident of Texas, in favor of another resident 
of Texas, and sent through the lines during the war, held, no violation of the 
non-intercourse act of congress of July 13, 1861. — Haggard v. Conkwright, 7 
Bush, 16. 

2. War does not dissolve a contract of life insurance, although the parties are 
enemies. — New York Life Ins. Co. vy. Clopton, 7 Bush, 179. 

3. During the war of the rebellion, A., an inhabitant of Illinois, brought 
an action ona promissory note, in the courts of Illinois, against B., who was 
then residing in Alabama, published the usual notice, took judgment by default, 
and sold land of B. in Illinois to satisfy execution thereon, being himself 
the purchaser at the sale. Held, in equity, that the court had jurisdiction, 
its judgment and the proceedings thereunder were valid and binding on B., al- 
though commercial intercourse between A. and B. was then prohibited by law; 
but that in analogy to the suspension of the statute of limitations by war, the 
time allowed to redeem was extended, and after the war B. could redeem the 
land then held by A., but not that held by A.’s grantee. — Mixer v. Sibley, 
53 Ill. 61. 

See Evipence, 5; Conrract;: Insurance, 1; REBELLION, 1; 
Sratute or Lowrations, 1. 


Warp. — See GuarpIAN AND Warp. 
WaARrEHOUSEMAN. —See Carrier, 1. 

Warranty. —See Decerr; Emancipation ; 
Watercourse. —See ConstirutionaL Law; Riparian Owner. 
Way.—See Constirutionat Law, Sratre, 7; Contrisurory NeEGLI- 
GeNcE, 5; Hicguway, Town. 
Wipow.—See Dower. 
Wire.— See Hussanp anp WIFE. 


WILL. 

1. Where a widow claimed under an antenuptial contract, by which she was 
to receive ‘‘ five thousand dollars” from her husband's estate in lieu of dower, 
&c.; and also under the will of the husband, by which the executors were direct- 
ed to see that she had ‘*a dowry of five thousand dollars in eurrency ;” and it, 
appeared from evidence dehors the will, that this latter provision was intended 
to be paid in Confederate currency: Held, that the testamentary provision was 
an ademption of the antenuptial contract; that she was not entitled to a double 
portion, but should recover five thousand dollars in lawful money of the United 
States, as was contemplated in the jointure. — Gilliam y. Chancellor, 43 
Miss, 437. 

2. “I give and bequeath to my beloved wife, M. A., all my other estate of 
which I may die possessed, both real and personal, to be by her freely pos- 
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sessed and enjoyed:” Held, that M. A. took an estate in fee. — Arnold vy. Lin- 
coln, 8 B. I. 384. 

3. Where a testator devised his estate in fee to trustees in trust for certain 
devisees and their heirs, and provided that the trustees should receive and pay 
over to the devisees and their heirs all the rents, profits, and income of the estate 
for the term of twenty years, and at the end of twenty years should divide the 
whole capital amoung the same devisees: Held, that, looking at the intention of 
the testator, the several shares of the estate vested in the several devisees on the 
death of the testator, absolutely in fee-simple, to be paid out and divided amongst 
them at the end of twenty years; and that the heirs or children of such as might 
die before the expiration of that time were not to be substituted to the parent. 
— Staples v. D’ Wolf, 8 R. I. 74. 


See Estate, 1. 


WITNESS. 


Where husband and wife are by statute excluded as witnesses ‘‘ for or against 
each other,” held, in an action against husband and wife for slander by the wife, 
that the husband was a competent witness in his own behalf. (Exuiort, J., dis- 
senting.) — Mousler v. Harding, 33 Ind. 176. 

See EvipEnce, 4. 


Worps. 
** Goods and Merchandise.” —See Carrier, 5. 


** Tax.” —See Tax, 3, 4. 
“ Total Loss.” —See Insurance, 5. 


DIGEST OF CASES IN BANKRUPTCY. 


DIGEST OF CASES IN BANKRUPTCY 


[The present number of the Digest contains the decisions reported in the 
National Bankruptcy Register, beginning with part 13 of Volume IV., and in- 
cluding Volume V.] 


Action. —See Petition, 4; Luwrration, 2. 


Act or Bankruptcy. 

1. Failure to pay for fourteen days a single check or note from want of means 
is an act of bankruptcy. — McLean v. Brown (Mo. E. D.), 4 B. R. 188. 

2. A debtor suffered judgment to go against him in an action to which he had 
no defence, but with no intent to give a preference. Held, that he had com- 
mitted no act of bankruptcy thereby. — Wright v. Filley (Mo. C. C.), 4 B. R. 
197. 

3. Imprisonment from the forenoon of Sept. 8, and terminating before noon 
on Sept. 15, held not imprisonment for more than seven days. — Hunt v. Pooke 
(R. I. D.), 5 B. R. 161. 

See CommerciaL Paper, 2; DiscHarGe, 1; PARTNERSHIP, 3. 


ApsupicaTion. — See DiscuarGe, 3; Partnersuip, 3, 4; Party. 


AMENDMENT. 


A petition for adjudication of bankruptcy in involuntary proceedings may be 
amended by leave of court, but no new cause of action may be introduced. — In 
re Leonard (Mo. E. D.), 4 B. R. 182. 

See RecisTer. 


Answer. — See Petition, 4. 


APPEAL. 


1. Sunday must be counted in the ten days allowed by § 8 for appeal, unless 
the tenth day is Sunday when it is to be excluded. — In re York (La. C. C.), 4 
B. R. 156. 

2. A petition in involuntary proceedings was filed against a bank which was 
adjudged bankrupt, and several injunctions were granted in the case by the dis- 
trict judge. A petition for review was filed in the Circuit Court, and the above 
orders and decree were affirmed. Appeal was made to the Supreme Court.. 
Held, that the revision referred to in the first clause of the second section of the 
bankrupt act was of a special and summary character and not subject to appeal 
to the Supreme Court, which in this case had no jurisdiction. Cases arising 
under the third clause of said section may be appealed to the Supreme Court. 
Decrees in equity to be subject to re-examination in the Supreme Court must be 
final, not interlocutory, nor, if entered in court, subject to revision at the final 
hearing. — Morgan v. Thornhill (U. 8S. 8. C.), 5 B. R. 1. 

3. Respondent filed notice of appeal, gave bond and had citation issued in due 
time, but by agreement of counsel the transmiss was not filed until the expira- 


526 
ti 
fi 
I 
XUM 


DIGEST OF CASES IN BANKRUPTCY. 527 


tion of two terms. Motion to dismiss, on the ground that filing transmiss was a 
matter of jurisdiction and could not be waived by stipulation, was overruled. 
[In ve Alexander, 3 B. R. 6, qualified.] — Baldwin v. Rapplee (N. Y.C.C.), 
5B. R. 19. 

Sce Bonp; JurispicTion, 3; 2. 


APPORTIONMENT. 
The court will apportion compensation received by a counsellor for services in 
conducting a cause, and allow the assignee what was earned prior to petition 
filed by the former. — Jn re Jones (Mo. E. D.), 4 B. R. 114. 


Assets. — See DiscHarGE, 6. 


ASSIGNEE. 


I. Choice, Appointment, and Removal. 


1. The register should exclude creditors, appearing to him to have accepted 
a fraudulent preference, from voting for assignee. Taking property on attach- 
ment or execution after petition filed is receiving a preference. Obtaining a 
judgment is not; and such a judgment need not be vacated before the claim can 
be proved. [Citing In re Brown, 3 B. R. 145.]—Jn re Stevens (N.Y. S. 
D.), 4 B. R. 122. 

2. An assignee neglecting to compromise a mortgage note for less than its 
face value, lending funds belonging to the estate, and paying interest on debts, 
will be removed from his trust. — Jn re Price (N. Y. S. D.), 4 B. R. 137. 

3. Where creditors held a meeting and the majority voted to remove the 
assignees, and reported their action to court for consent: Held, the court in 
the exercise of its judicial discretion might refuse consent; and that it was not 
the intention of the bankrupt act that the majority should have absolute control 
over the minority. — In re Dewey (Mass. D.), 4 B. R. 139. 

4. Where a bankrupt corporation had carried on business in three districts, the 
court declined to approve the election of assignees unless one should be appointed 
from each district.— In re Boston, Hartford & Erie R.R. (N. Y. 8S. D.), 5 B. 
R. 233. 

5. Where a bankrupt amends his schedule after an assignee has been chosen, 
by adding a new creditor thereto, there need be no new choice of assignee. — In 
re Carson (N. Y. S. D.), 5 B. R. 290. 

See MortGace, 1. 


II. Powers, Rights, and Duties. 


1. The appointment of the assignee relates back, and gives to him title to all 
estate, real and personal, legal and equitable rights, interests, and things in 
action which belong to the debtor on presentation of the petition. [For cases 
cited see argument, p. 152.] — Smith v. Buchanan (N.Y. N. D.), 4 B. R. 
133. 


2. (a) A debtor paying a debt to his creditor after the petition is filed against 
the latter, though in good faith and ignorance of bankruptcy proceedings, must 
repay the amount to the assignee. 


(+) Only property belonging to the bankrupt at the time of filing the petition 
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passes to the assignee. [Citing (1) Hitcheox v. Sedgwick, 2 Vern. 156; Collet 
vy. De Gols, Cas. Temp. Talbot, 65; Wickersham v. Nicholson, 148. & R. 118; 
(2) In re Patterson, B. R. Sup. xxvii.; In re Rosenfield, 1 B. R. 60.] — Mays 
v. Manufacturers N. B. (Pa. 8. C.), 4 B. R. 147. 

See AssiGNMENT; ArrorNEY; Dower; FraupuLent Prererence, 19; 
Homestead; Huspanp anp Wire; Lien, 2, 3; MorrGace, 6; Partrner- 
SHIP, 

ASSIGNMENT. 


1. A policy of insurance conditioned to be void on transfer of property or 
assignment of policy is not avoided by the register assigning the property insured 
to the assignee in bankruptcy. [Citing Copeland v. Stevens, 1 B. & A. 593; 
Mitford v. Mitford, 9 Ves. 87, 100; Ex parte Herbert, 13 Ves. 183, 186; Bragg 
v. NV. E. Ins. Co., 5 Foster, 289; Smith v. Putnam, 3 Pick. 221; Doe v. Car- 
ter, 8 T. R. 57; Crusoe v. Bugby, 3 Wils. 234; Wilkinson v. Wilkinson, 3 
Swanst. 515; s. c. 2 Wils. Ch. 47.]— Starkweather v. Cleveland Ins. Co. 
(O. N. D.), 4B. R. 110. 

2. It appears that adjudication of bankruptcy transfers bankrupt’s property to 
the register, and a policy of insurance thereon not assignable without assent of 
the insurance company is avoided. [Citing Smith v. Saratoga Co. M. F. I. Co., 
1 Hill, 497.] — Jn re Carow (N. Y. 8S. D.), 4 B. R. 178. 

3. A decree setting aside an assignment for benefit of creditors, should contain 
an order that the voluntary assignee reconvey to assignee in bankruptcy. Costs 
for future settlement of insolvent’s accounts in State Court will not be allowed. 
— Burkholder vy. Stump (Penn. E. D.), 4 B. R. 191. 

4. Where a creditor has sold and assigned his debt after proof in bankruptcy, 
although proceedings must be carried on in his name, the actual owner and 
assignee must vote on it and receive the dividend. — Jn re Frank (N. Y. N. 
D.), 5B. R. 194. 

See Frauputent Prererence, 17; Homesteap; Huspanp anp WIFE; 
Limitation, 2; State Insotvent Laws, 3. 


ATTACHMENT. 


1. Section 14 is equivalent to an express preservation of all attachments made 
more than four months before bankruptcy proceedings. A discharge in bank- 
ruptcy does not affect the power of the State Court to render judgment and ex- 
ecution to enforce such attachment, and the State Court has jurisdiction for this 
purpose. [Citing Davenport v. Tilton, 10 Met. 320; Kittredge v. Warren, 14 
N. H. 509; Kittredge v. Emerson, 15 N. H. 227; Franklin Bank v. Batchelder, 
23 Me. 60.] — Leighton v. Kelsey (Me. S. C.), 4 B. R. 155. 

2. Where a sheriff attaches on mesne process within four months of commence- 
ment of proceedings in bankruptcy, and the attachment is dissolved, he cannot 
hold the property attached until his fees are paid. — Jn re Stevens (Wisc. W. 
D.), 5 B. R. 298. 

See ConceaLMENT OF ASSETS. 


ATTORNEY. 


The attorneys of a debtor who resisted the petition, but was adjudged bank- 
rupt, were allowed a certain sum in payment of their services from the funds in 
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the hands of the assignee. [Citing In re Rosenfeld, 2 B. R. 50; In re Heirsch- 
berg, 1 B. R. 195, dissented from.] — In re Comstock, 5 B. R. 191. 
See Form. 


BANKRUPT ACT. 
(Act of 1848.) 


§ 8.—JurispicTion, 6. 


(Act of March 2, 1867.) 
§1.— AMENDMENT; AssIGNMENT, 3; ATTacHMENT, 1; Bonp; District 
Court, 1, 3; Jurtspicrion, 1, 4, 6; 1; MorrGace, 3; Party; 
Petition, 4; Stare Inso_vent Laws. 


§ 2. — AppraL, 2; Disrricr Court, 1, 3; Jurispiction, 3, 6, 9; Luutation; 
Petition, 2, 3, 4, 6. 
§ 4, — ASSIGNMENT, 1, 2; Deposition, 2; ExaMINATION, 4; Fee; INSURANCE. 
§ 5. — Deposirion, 2. 
§ 6. — Disrricr Court, 2. 
§ 7. — ExaMINATION, 2. 
§ 8.— AprgaL, 1, 3; Jurispicrion, 3; Petition, 2, 6. 
§ 9. APPEAL. 
§ 11. — Crepirors’ Petition, 1; Jurispiction, 5, 7; RESIDENCE. 
§ 12. — PartNersuir, 4. 
§ 18. — Assicneg, I. 4, 5; AssiGNMENT, 4. 
§ 14.— APPORTIONMENT; ASSIGNEE, II.; AssIGNMENT, 1; ATTACHMENT; 
Dower; Execution; Exemprep Prorerty; Homesteap; Lien, 2, 3. 
§ 15. — Dower, 2. 
§ 18. — AssiGneE, I. 1-3. 
§ 19.— Assianrer, II. 2; AssiIGNMENT, 4; FRAUDULENT PREFERENCE, 4; 
JUDGMENT, 2; PartnersuP, 1, 2; Proor, I.; Il. 2; III. 2. 
§ 20. — FRAUDULENT PREFERENCE, 10; Lien, 2, 3; Morteace, 1, 5. 
§ 21.— JupGMENT, 2; Proor, III. 1. 
§ 22. MortaaGe, 5; Proor, II. 1. 
§ 23. — Assianeg, I. 1; FravpuLeNT Prererence, 2, 4, 7, 9; JUDGMENT, 3; 
Proor, II. 1. 
§ 24. — Petition, 2; Proor, I. 2. 
§ 25. — District Court, 3. 
§ 26. — DiscuarceE, 4; Examination, 1; 
§ 27. — AssIGNMENT, 4; Proor, II. 1. 
§ 28. — AssIGNMENT, 4; ATTORNEY. 
§ 29. — Burpen or Proor; Discuarce, 1, 3, 7; Proor, II. 1. 
§ 31. — 
§ 32. — Assianeg, II. 2; PartNersuip, 5. 
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§ 33.— Discuarcr, 6; Facror; Invotuntary Bankruprcy; PartNer- 
sup, 3. 


§ 34. — ArracuMENT, 1; DiscuarGe, 2. 


§ 35. — CommerciaL Paper, 2; FravpuLENT PREFERENCE; INSOLVENCY; 
JUDGMENT, 1; Lien, 1; Morraaas, 2, 4, 6, 9; Perrrion, 1; Srate Insox- 
vEeNT Laws, 1, 3. 


§ 36. — Jurispicrion, 5; Partnersuip, 5; Proor, I. 1. 
§ 37. —CorporaTion ; RatLroap, 2. 
§ 38. — Deposition, 1. 

§ 389.— Acr or Banxruprcy; AMENDMENT; CommerciAL Paper; Conceat- 
MENT OF AssETS; CREDITOR’s Peririon, 2; FRAUDULENT PREFERENCE, 4, 
5, 7, 16, 18, 21, 22; LNso_tvency; JUDGMENT, 3; JURISDICTION, 1, 2, 5, 7, 
8; Peririon, 1, 5; Rartroap, 1; Resipence; Lysotvent Laws, 8. 

§ 40. — 2; Process. 
§ 41. — JurispIcTION. 
§ 43. — Proor, II. 1; SurersepinG Procerepines; Trust. 
§ 48. — Corporation, 1. 
(Amendment of July 14, 1870.) 
DiscuarGe, 6; InvoLuntary Bankruptcy. 


See ConstiruTionaLity ; DiscnarGe, 7; Strate InsoLvent Laws. 
Bankruptcy, Act or.—See Act or Bankruptcy. 
Bar. — See Discuaregs, 5. 
But w Equity. — See Peririon, 4. 


Bonp. 
The District Court cannot enlarge the time allowed an appellant by § 8 for filing 
his bond, but may decide whether the bond is in proper form, for a proper amount, 


&e. [Citing In re Alexander, 3 B. R. 6.] — Benjamin v. Hart (N.Y. 8. D.), 4 
B. R. 138. 
BurpEN oF Proor. 


The burden of proof is on creditors alleging that bankrupt has admitted a 
false or fictitious debt. — In re Orcutt (N. ¥. S. D.), 4 B. R. 176. 
CuosE 1x Action. — See Huspanp anp WIFE. 
Crrcuir Court. — See AppraL, 2; Jurispiction, 3, 9; Petition, 2. 


CoMMERCIAL Paper. 


1. A due-bill is commercial paper.— In re Chapel (N. Y. N. D.), 4B. RB. 
176. 

2. A company which was in good credit and meeting all its trade debts was in 
need of capital, and accordingly certain stockholders agreed to advance money 
in proportion to the stock held by them. One of said stockholders lent his note 
at four months on the company’s agreement to provide for its payment at matu- 
rity. At a subsequent meeting held before the maturity of said note, it was 
unanimously agreed that said advances should be extended for one year, and 
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that a certain stockholder who had advanced more than his proportion should be 
given a mortgage to secure such excess. When the above note fell due the 
company did not pay it, and it was paid to the indorsee by the maker. The 
maker petitioned that the company be adjudged bankrupt. Held, that there was 
no commercial paper of the company overdue ; its indebtedness to the maker of 
said note being not on the note but for a sum paid on behalf of the company. 
Also, that whether under the circumstances said mortgage was a fraudulent 
preference or not, the petitioner having been present when it was voted to give 
the security, and not having objected he was estopped to set up the mortgage as 
an act of bankruptcy. (Citing on the latter point American Bank v. Baker, 4 
Met. 164; Hicks v. Burfitt,4 Campb. 235, n.; Ex parte Kilner, Buck, 104; 
Bamford v. Baron, 2'T. R. 594, n.; Ex parte Cawkwell, 19 Ves. 233; Back v. 
Gooch, Holt, 13.] — In re Mass. Brick Co. (Mass. D.), 5 B. R. 408. 

See Acr or Bankruptcy, 1; FravupuLENT PREFERENCE, 19; Proor, 
I, 3, 4. 

CommiTTEE. — See TRUSTEE. 


Company. — See COMMERCIAL Paper, 2. 


CONCEALMENT OF ASSETS. 

Where a debtor had sold his property bond fide to go into a new business, and 
abandoning his purpose refused to turn the money into property which could be 
seized on a fiert facias: Held, he had not ‘* concealed or removed his property 
to avoid its being attached, taken, or sequestered on legal process.” — Fox v. 
Eckstein (Md. D.), 4 B. R. 123. 


CONSTITUTIONALITY. 

Congress is not limited to passing such bankrupt acts as were in force in Eng- 
land at the time of adoption of the constitution. The Bankrupt Act is remedial, 
not penal, and is to be construed by the light of the nineteenth not the sixteenth 
century. [Citing In re Klein, 1 How. 277; In re Locke, 2 B. R. 123; In re 
Muller, 3 B. R. 86.] — In re Silverman (Oreg. D.), 4 B. R. 173. 


Contract. —See Limitation, 1. 


CorPorATION. 

1. (1) Arailroad corporation is a ‘* business corporation,” and subject to provi- 
sions of the Bankrupt Act. Otherwise with public corporations. The franchise to 
be a corporation cannot be sold in payment of debts, but its franchise to run the 
railroad, take tolls, &e., may be sold. (Citing Harris v. Emery, L. R. 1 
C. P. 148, 154.] 

(2) ‘*Person” in § 48 includes only those corporations described in § 37.— 
Adams v. Boston, Hartford & Erie R.R. Co. (Mass. D.), 4 B. R. 99. 

2. “ Corporator” in § 37 is one of the constituents or stockholders of the cor- 
poration. Requiring a majority of the corporators to authorize bankrupt pro- 
ceedings is no interference with State laws, which authorize a board of trustees 
to manage the business of a corporation. A petition filed by such trustees with- 
out authority of a majority of corporators is void and incapable of ratification. 
—Inre Lady Bryan Mining Co. (Nev. C. C.), 4 B. R. 131. [Affirming s. c. 
4B. R. 36.] 
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See Fravpu.Lent Prererence, 3; Process; 
Costs. —See AssiGNMENT, 3; JuRISDICTION, 8; MorrGaae, 2. 


CrepitTor’s Peririon. 

1. A debtor filed his petition, was adjudged bankrupt, and an assignee was 
appointed. Before discharge or discontinuance of proceedings under first peti- 
tion, debtor filed a second petition similar to first. J/eld, proceedings under the 
second must be stayed. —Jn re Wielarski (N. Y. S. D.), 4B. R. 130. 

2. A petition sor adjudication of bankruptcy is a matter solely between the 
petitioning creditor and the debtor, with which no outside party claiming merely 
to be a creditor can interfere. — Jn re Boston, Hartford & Erie RR. (N. Y.S. 
D.), 5 B. R. 232. 

See Jurispicrion, 2; Limration, 2; Partnersuir, 4; Peririon; Rat- 
ROAD, 


Decree. — See Aprrat, 2. 


DeposITION. 


1. In involuntary proceedings the deposition of a witness as to the acts of bank- 
ruptey cannot be amended. — May v. Harper (Pa. W. D.C. C.), 4 B. R. 156. 

2. A deposition taken before a register at the request of the defendant, and by 
consent of the plaintiff, becomes a sworn statement in the case to be used therein, 
and the defendant cannot object to the same being read, although a register has 
no authority to take the same. [Citing Yeatonv. Fry, 5 Cranch, 335.] —Law- 
rence v. Graves (Mo. C. C.), 5 B. R. 279. 


DIscHanGceE. 


1. (a) An act of bankruptcy must have been committed after passage of the 
bankrupt act to prevent discharge. [Citing Jn re Rosenfield, 1 B. R. 161.] 

(b) It is not sufficient to allege a wilful omission of property from the schedule. 
It must be alleged that the bankrupt has sworn falsely in his affidavit annexed to 
the schedule. — Jn re Keefer (Mich. E. D.), 4 B. R. 126. 

2. Discharge in bankruptcy cannot be impeached in a state court, though 
pleaded in bar to an action begun before bankrupt proceedings. Authority under 
§ 34 to set a discharge aside is exclusively in the U.S. Courts. [Citing Peck v. 
Jenness, 7 How. 612; Smith v. M’Iver, 9 Wheat. 5382; Wallace v. M’Connell, 
13 Pet. 136; The Robert Fulton, 1 Paine, 620; Ex parte Robinson, 6 McLean, 
355; Stearns v. Stearns, 16 Mass. 167; Beekman v. Wilson, 9 Met. 434; Judd 
v. Ives, 4 Met. 401; Mallett v. Dexter, 1 Curt. 178; Kittredge v. Emerson, 15 
N. H. 227; Shawhan v. Wherritt, 7 How. 627; Voorhees v. U. S. Bank, 10 Pet. 
449; Hunt v. Columbian Ins. Co., 55 Me. 290; Rankin v. Goddard, 55 Me. 389; 
Chadwick vy. Starrett, 27 Me. 138; Coates v. Blush, 1 Cush. 564; Humphreys v. 
Swett, 31 Me. 192; Dudley v. Mayhew, 3N.Y.93; Stevens v. Evans, 2 Burr, 1152, 
1157; Boston v. Shaw, 1 Met. 130; Sturges v. Crowninshield, 4 Wheat. 122, 196; 
Stetson v. Bangor, 56 Me. 274, 286.] — Corey v. Ripley (Me. S. C.), 4 B. R. 163. 

3. A bankrupt with assets and no debts proved applied for discharge more than 
one year after adjudication of bankruptcy. Held, that discharge could not be 
granted, [See Report to Congress upon revision of bankrupt law, Feb. 29, 1869.] 
In re Schenck (N. J. D.), 5 B. R. 93. 
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4. On the entry of appearance of creditors to oppose a discharge, all proceed- 
_ ings upon the petition for discharge are suspended until specifications shall be 
filed under § 31 and G. O. 24. On filing the specifications the hearing upon the 
petition is transferred into court. Creditors desiring a further examination of 
the bankrupt must proceed under § 26. [Citing In re McVey, 2 B. R. 85; In 
re Mawson, 1 B. R. 33; In re Puffer, 2 B. R. 17.) —In re Frizelle (Mich. E. 
D.), 5B. R. 119. 

5. A bankrupt failed to apply within the proper time for his discharge, which 
was refused. He then filed a new petition and was adjudged bankrupt. Credi- 
tors petitioned to vacate the adjudication; but held, that the previous refusal of 
discharge was no bar to the new proceedings. — Jn re Farrell (N. J. D.), 5 B. 
R. 125. 

6. A bankrupt’s assets undischarged from liens equalled fifty per cent of his 
liabilities, but did not when discharged from liens equal fifty per cent of debts 
contracted since January 1, 1869. Held, that the bankrupt could be discharged 
only from debts contracted previously to January 1, 1869. [Citing In re Freiderick, 
3B. R. 117.] — In re Graham, 5 B. R. 155. 

7. The pledge, payment, transfer, &c., of § 29 need not be after the passage 
of the bankrupt act to prevent a debtor's discharge. [Overruling In re Rosen- 
field, 1 B. R. 161.] — In re Cretien (N.Y. N. D.), 5 B. 423. 

See ArracHMENT, 1; BurpEN or Proor; Form; INvoL_unrary Bank- 
RUPTCY ; JUDGMENT, 2; Partnersuip, 5; Proor III. 1; Reaister. 


Disrricr Court. 


1. The court can sell property mortgaged, after condition broken, discharged 
of mortgagee’s lien. [Citing Houston y. City Bank of N. O., 6 How. 486; Foster 
v. Ames, 2 B. R. 147; Ex parte Christy, 3 How. 292, 308.] —Jn re Kahley 
(Wis. W. D.), 4 B. R. 124. 

2. Parties cannot make a special case for decision by the court, but may state 
a question arising ina special case. [Citing Jn re Frizelle (MSS. opinion) ; 
Inve Wright, 1 B. R. 91; In re Sturgeon, 1 B. R. 131; In re Bray, 2 B. R. 53.) 
—Invre Haskell (Mich, E. D.), 4 B. R. 181. 

3. The district court does not possess the power to order in a summary way 
the sale of an estate, real or personal, although the same is claimed by the 
assignee, if it appears that the estate in question is in the actual possession of a 
third person holding the same as owner, and claiming absolute title to and 
dominion over the same as his own property. — Knight v. Cheney (R. I. C. C.), 
5B. R. 305. 

See AppeaL, 2; I. 3; Bonp; Bankruptcy; 
JuRispicrion, 1, 2, 3, 7; Morre@ace, 5; Petirion, 2; Raitroap, 2. 


Dower. 
1. On bankrupt’s wife’s right of dower. See 4 B. R. 82; 103; 117. P 
2. Sale by an assignee in bankruptey proceedings does not divest a wife's right 
of dower. — Jn re Angier (Pa. E. D.), 4 B. R. 199. 
3. An assignee in bankruptey takes and sells a bankrupt’s land agen to the 
wife’s right of dower. — Jn re Hester (N.C. D.), 5 B. R. 285. 
4. A husband conveyed to a creditor, by way of preference, land in which he 
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had homestead rights, and the wife joined to release her dower. Held, that the 
assignee in bankruptcy was entitled to said land, free from all claims for said 
dower and homestead. — Cox vy. Wilder (Mo. E. D.), 5 B. R, 443. 
Equity. —See Apprat, 2. 
Estopre.. —See ComMERCIAL Paper, 2. 
Eviwence. — See FraupuLent PREFERENCE, 17; Petition, 4, 


EXAMINATION. 


1. The wife of a bankrupt cannot be examined upon a motion to set aside the 
discharge in bankruptey. — Tenny v. Collins (Mo. E, D.), 4 B, R. 156. 

2. An order for examination of a bankrupt was objected to on the ground, that 
the register had no authority to grant the same; that the order should have been 
on a verified application in writing; and that it should purport on its face to be 
** on the application of a creditor who has proved his claim.” /e/d, that the order 
was correct in form and properly issued. (Citing Jn re Brandt, 2 B. R. 76; 109; 
In re Solis, 4 B. R. 18.] —Inre Vetterlein (N. Y. 8. D.), 4 B. R. 194. 

See DiscuanrGer, 4. 


EXECUTION. 


The levy of an execution, though not invalidated by being within four months 
of bankruptcy proceedings, is void if not in accordance with State laws. — Beers 
v. Place (Coun. D.), 4 B. R. 150. 


Exemprep Property. 
Money cannot be set apart for a bankrupt unless the proceeds of specific things 


which ought to be set apart under the head of ‘articles and necessaries of such 
bankrupt.”— Jn re Welch (N. Y. S. D.), 5 B. BR. 348, 


Factor. 


A factor or commission merchant stands in a fiduciary relation to his principal 
in respect of the proceeds of sales of commission goods. [Citing Chapman v. 
Forsyth, 2 How. 202; In re Seymour, B. R. Sup. vii.; In re Kimball, B. R. 
Sup. xlii.; Duguind v. Edwards, 50 Barb. 288.] — Leke v. Booth (Mo. 8. C.), 
5 B. R. 351. 

Fees. 

The court refused to sanction a heavy counsel fee allowed by the register, un- 
less with written consent of assignee, bankrupt, and all the creditors who had 
proved their debts. — Jn re Sanger (N. Y. 8. D.), 5 B. R. 54. 

See ArracHMENT, 2; ATrorNEY; FRAUDULENT PrereRENCE, 20; JuRIs- 
DICTION, &. 

Fivuciary Retation. —See Facror. 


Form. 


A power of attorney according to form 26 does not authorize filing specifications 
in opposition to bankrupt’s discharge. If such specifications are filed they cannot 
be amended by inserting names of other creditors. — In re Williams (Tex. C. C.), 
4B. R. 187. 
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FRAUDULENT PREFERENCE. 


1. Execution upon a judgment suffered by an insolvent to be taken out against 
himself before petition filed, the creditor knowing the insolvency, is a fraudulent 
preference. [Citing Rust vy. Cooper, 2 Cowper, 629; Foster v. Goulding, 9 
Gray, 50; Shawhan v. Wherritt, 7 How. 627; In re Black, 1 B. R. 81; Fitch 
vy. McGie, 2 B. R. 164; In re Wells, 3 B. R. 95.] — Beattie vy. Gardner (N. Y. 
N. D.), 4 B. R. 106. 

2. (a) Intent to prefer must be inferred from the fact of preference. [Citing 
Beals v. Clark, 13 Gray, 18; Denny v. Dana, 2 Cush. 160, 172.] 

(b) Conveyance of the whole of a trader's property to a creditor to secure a 
pre-existing debt is an act of bankruptey. [Citing In re Langley, 1 B. R. 155; 
Ex parte Breneman, Crabbe, 456; Morse v. Godfrey, 3 Story, 364; Everett v. 
Stone, ib. 446; Peckham v. Burrows, ib. 544.] 

(c) A conveyance to a creditor not in the ordinary course of business is primd 
facie fraudulent. [Citing Nary v. Merrill, 8 All. 451; Tutile v. Truax, 1 B. R. 
169.] — See in re Kahley (Wis. W. D.), 4 B. R. 124. 

(d) A purchaser of property from one who has received it as a fraudulent pref- 
erence, must take in ignorance and for a valid consideration. (Citing Morse v. 
Godfrey, 3 Story, 364, 389.] 

(e) It is no justification to a preference that it was under pressure from a 
creditor. [See Foster v. Hackley, 2 B. R. 131; Wilson v. Brinkman, 2 B. R. 
149; Graham vy. Stark, 3 B. R. 93.] — Rison v. Knapp (Ark. D.), 4 B. 
R. 114. 

3. Where the debtor was an insolvent corporation, and the creditor, believing 
its officers were fraudulently disposing of its property, obtained a judgment by 
default, he took a fraudulent preference. — Smith v. Buchanan (N. Y. N. D.), 
4B. R. 133. [For cases cited, see argument, p. 132.] 

4, The right of a preferred creditor to prove his debt is given by § 19, and 
this right is merely suspended by § 23 until the preference is surrendered. The 
right to prove such debt ceases upon a recovery by the assignee under § 35 or 
§ 39. [Citing In re Princeton, 1B. R. 178; In re Walton, 4B. R. 154; In re 
Montgomery, 3 B. R. 97; In re Tonkin, 4 B. R. 13.] — In re Scott (Mich. E. D.) 
4B. R. 139. 

5. A fraudulent preference more than four months before filing petition is good 
against the assignee. The fraudulent preference and conveyance of § 39 are 
subject to the limitation of $ 35. [Citing Bean v. Brookmire, 4 B. R. 57.] 
— Maurer v. Frantz (Pa. C. P.) 4 B. R. 142. 

6. Where a debtor executed a bill of sale of his whole stock to a creditor in 
payment of his debt, he cannot allege that no preference was intended. [Citing 
Jones v. Howland, 8 Met. 377; Morgan v. Mastick, 2 B. R. 163; Doan v. 
Compton, 2 B. R. 182; Farrin v. Crawford, 2 B. R. 181; Langley v. Perry, 2 
B. R. 180; Wadsworth v. Treadwell, 2 B. R. 101.]—In re Gregg (Cal. D.) 4 
B. R. 150. 

7. Section 23 allowing by implication creditors to prove debts upon surrender- 
ing property received in preference, is restricted by § 39, and a creditor accepting 
a preference as therein specified cannot prove his debt. — Jn re Walton (Oreg. 
D.) 4B. R. 154. 

8. It is a presumption of law that a preference, given with knowledge of facts 
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which make it illegal by the bankrupt act, was with fraudulent intent. [Citing 
Cunningham vy. Freeborn, 11 Wend, 240, 256; Inve Drummond, 1 B. R. 10; Driggs 
v. Moore, 3B. R. 149; Campbell vy. Traders’ Bank, 3 B. R. 124; In re Smith, 
3B. R. 98; In re Sutherland, 1 B. R. 140.] —Jn re Silverman (Oreg. D.) 4 B, 
R. 173. 

9. A preferred creditor may surrender and prove his debt at any time before 
recovery against him by judgment or decree. [Citing Scott v. McCarty, 4 B. R. 
139; In re Tonkin, 4 B. R. 13.] — Jn re Kipp (Mich. E. D.), 4 B. R. 190. 

10. Advances to an insolvent who gives security for the same may be made, 
if with no intent ¢o defeat the operation of the bankrupt act, though the lender 
knows of the borrower's insolvency. [Citing Hutton v. Cruttwell, 1 El. & Bl. 15; 
Harris vy. Rickett, 4 H. & N.1; Bittlestone v. Cooke, 6 El. & Bl. 296; Lee v. 
Hart, 34 Eng. L. & Eq. 569; Ex parte Shouse, Crabbe, 482; Bell v. Simpson, 
2H. & N. 410; Hunt v. Mortimer, 10 B. & C. 44; Wadsworth v. Tyler, 2 B. R. 
101; Zn re Wynne, 4 B. R. 5.] — Darby's Trustees v. Boatman’s Saving Institu- 
tion (Mo. C. C.) 4 B. R. 195. 

11, A. agreed, for the purpose of securing his existing indebtedness to B., and 
to obtain future advances, to deliver his entire stock when desired to B., who 
had reasonable grounds for believing A. insolvent. Accordingly, about a year 
afterward, A. transferred his stock to B. Held, that the transfer did not take 
effect by relation at the date of the agreement, but only, as against creditors, on 
the delivery of the stock to B.; and the transfer was a fraudulent preference. — 
Second Nat. Bank of Leavenworth v. Hunt (Ks. U. 8. S.C.) 4 B. R. 198. 

12. Specifications against a bankrupt’s discharge alleged that the bankrupt 
paid certain sums of money to certain parties, when insolvent and with intent to 
give a preference, and in fraud of the bankrupt act. Held, that it need not be 
alleged that the above payments were in contemplation of bankruptcy, nor that 
the persons to whom they were made were creditors of the bankrupt. It appears 
that specifications alleging omissions by the bankrupt from his schedule, should 
allege wilful false swearing, wilful concealment, or other fraud or unlawful intent. 
— Smith vy. Bickford (N.Y. N. D), 5 B. R. 21. 

13. The holder of a note with warrant to confess judgment on the same obtains 
a preference when he enters judgment, not when the note and power are deliv- 
ered, — Golson v. Neihoff (Ill. N. D.) 5 B. R. 56. 

14. A settlement by a husband on his wife, if not unreasonable in amount, 
and if not made with fraudulent intent, will not be set aside as void against either 
creditors at the time of the settlement or subsequent creditors. [Citing Sexton v. 
Wheaton, 8 Wheat. 229; Hinde v. Longworth, 11 Wheat. 199; Carpenter v. 
Roe, 10 N. Y. 227; Babcock vy. Eckler, 24 N. Y. 623; Van Wyck v. Seward, 6 
Paige, 62; Bank of the U. S. v. Housman, 6 Paige, 526; I’razer v. Western, 1 
Barb. Ch. 220; Parish v. Murphree, 13 How. 92; Spirett v. Willows, 3 De Gex, 
J.& $. 293; Freeman v. Pope, L. R. 9 Eq. 206; s. c. L. R. 5 Ch. 538; Savage 
v. Murphy, 34. N. Y¥. 508; Case v. Phelps, 39 N. Y. 164.] — Sedgwick v. Place 
(N.Y. S. D.), 5 B. R. 168, 

15. A debtor who, being insolvent, gives a mortgage to a creditor to secure 
a pre-existing debt, cannot allege his ignorance of his insolvency to show that he 
did not intend to give a preference; such intention is presumed. [Citing Jones 
v. Howland, 8 Met. 377; Holbrook y. Jackson, 7 Cush. 136; Vennard v. MeCon- 
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nell, 11 All. 555, 562; Thompson v. Thompson, 4 Cush. 127; Lee v. Kilburn, 3 
Gray, 594; Barnard v. Crosby, 6 All. 327; Beals v. Clark, 13 Gray, 18, 21.)—~ 
Hall vy. Wager (Wise. C. C. W. D.), 5 B. R. 181. 

16. Action was begun against an insolvent, judgment rendered on default, and 
execution issued, after which the debtor filed his petition in bankruptcy. Held, 
that allowing such judgment to be rendered on default gave the creditor a fraudu- 
lent preference, and the creditor was perpetually enjoined from proceeding on 
his execution. [Citing Jn re Black, 1 B. R. 81; In re Davidson, 3 B. R. 
106; Wilson v. Brinkman, 2 B. R. 149; Fitch v. McGie, 2 B. R. 164; In re 
Wells, 3 B. R. 95; Street v. Dawson, 4 B. R. 60; Beattie v. Gardner, 4 B. R. 
106; Smith v. Buchanan, 4 B. R. 133; Vogle v. Lothrop, 4 B. R. 146; Shaw- 
han v. Wherritt, 7 How. 627; In re Black, 2 Bened. 196, 208.] — Haskell v. 
Ingalls (Me. D.), 5 B. R. 205. 

17. The provision at the end of § 35 that such sale, assignment, &c., if not 
made in the ordinary course of business of the debtor should be primd facie 
fraudulent, applies to the assignment, transfer, &c., of the first clause in said see- 
tion. [Citing Nary v. Merritt, 8 All. 452; Metcalf v. Munson, 10 All. 491.] 
Scammon vy. Cole (Me. D.), 5 B. R. 257. 

18. A debtor while solvent gave his creditor a bond for money lent, with war- 
rant of attorney to confess judgment thereon. Subsequently, when the debtor 
became insolvent, judgment was entered on said warrant, execution taken out, 
and levies made upon the debtor’s property. Held, that such judgment was a 
fraudulent preference. [Citing Vogle v. Lathrop, 4 B. R. 146; In re Black, 
1B. R. 81; Inve Craft, 1 B. R. 89; In re Sutherland, 1 B. R. 140; Shaw- 
han v. Whervitt, 7 How. 627, 644; Beattie v. Gardner, 4 B. R. 106; Smith v. 
Buchanan, 4 B. R. 133; Buckingham vy. McLean, 13 How. 151; overruling In re 
Wright, 2 B. R. 155.] — In re Lord (N. J. D.), 5 B. R. 318. 

19. Where an insolvent debtor paid the full amount of a promissory note at 
maturity, keld, that an indorser on said note could not be compelled to pay the 
amount of the note to the debtor’s assignee in bankruptcy.—Bean v. Laflin (Mo. 
E. D.), 5 B. R. 333. 

20. A creditor who had received property of a bankrupt by way of preference, 
and sold the same, was allowed credit for expenses of sale, but not for sheriff's 
fees. — Sedgwick vy. Millward (N. Y. S. D.), 5 B. R. 347. 

21. Where a trader, more than six months before bankruptcy, gave a warrant 
to confess judgment for a sum which could not be levied without closing his 
business, but judgment was not entered until within four months of bankruptcy, 
held, that the transfer under the warrant was at the time of entering judgment, 
not at the date of the warrant. And that such a transfer would necessarily defeat 
the object of the bankrupt act, and that the execution creditor in such case must 
have reason to believe the debtor insolvent. [Citing Golson v. Neihoff, 5 B. 
R. 56.] — Hood vy. Karper (Pa. E. D. C. C.), 5 B. R. 358. 

22. A payment of money after insolvency and within four months of proceed- 
ings in bankruptey, in pursuance of an agreement made when the debtor was 
solvent more than four months before proceedings in bankruptey, was held valid. 
—Inre Wood (Tenn. W. D.), 5 B. R. 421. 

23. P., the owner of an estate, conveyed the same to his wife without putting the 
deed on record, being about to engage in a new business and wishing to. secure 
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the premises for his family in case of possible loss. Subsequently C. lent P, 
money, believing him still to be owner of the premises. //eld, that said convey- 
ance was fraudulent against subsequent creditors. [Citing Stileman v. Ashdown, 
2 Atk. 477, 481; Yaylor v. Jones, 2 Atk. 601; Parish v. Murphree, 13 How. 
92,99; Black v. Nease, 37 Penn, St. 433, 438; Savage v. Murphy, 8 Bosw. 75, 
97 ; Carpenter v. Roe, 6 Seld. 227.] — Case v. Phelps (N.Y. Court of Appeals), 
5B. R. 463. 

24. A creditor obtained judgment and execution against his insolvent debtor, 
who was to the former's knowledge settling his debts by paying a percentage. 
The creditor had no cause to believe there were any creditors not compromised 
with, and over whom he should obtain a preference. Held, that there was no 
fraudulent preference. — Wagren v. Tenth National Bank (N. Y.8. D.), 5 B. 
R. 479. 

See Act or Bankruprcy, 2; AssiGNeE I. 1; Commerciar Paper, 2; Dis- 
CHARGE, 7; Dower, 4; INso_vency, 3, 4; JUDGMENT, 1, 3; JURISDICTION, 
1,6; Lien, 1; Morreaae, 2, 4, 6, 7. 


GENERAL ORDERS. 


V.—See Reister. 
VI.—See I. 
VII. —See Reaister. 

XVI.—See Partnersuip. 
XVIII. —See Jurtspicrion. 
XIX.— See Homesreap. 
XXIV.—See DiscuarGe, 4. 
XXXII.—See Reaisrer. 


An application by a bankrupt for an order that the assignees be required to set 
apart certain real estate as a homestead was refused, as the assignees had made 
no claim to the premises, which, if really homestead, would be unaffected by the 
assignment. — In re Hunt (Cal. D.), 5 B. R. 493. 


HusBanD AND WIFE. 

A husband and wife brought suit to recover a chose in action belonging to the 
wife, and before judgment the husband was adjudged bankrupt. Held, that the 
assignee had a right to be made party to said suit, and was entitled to the money 
collected on execution. Semble, that the assignment in bankruptcy vests in the 
assignee all the husband's rights to the choses in action of the wife. — In re Boyd 
(N. C. D.), 5 B. R. 199. 

See Dower; FraupuLent PREFERENCE, 23. 


IMPRISONMENT. — See Act or Bankruptcy, 3. 


Insuncrion. —See Apreat, 2; Jurispicrion, 4; Parry. 
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INSOLVENCY. 


1. (a) Knowledge of facts sufficient to bring home to a reasonable man knowl- 
edge of insolvency is knowledge of insolvency. [Citing Merch. Nat. Bank v. 
Trnuax, 1 B. R. 146.] 

(4) Insolvency is inability to pay debts as they become due, and an agreement 
to extend time does not make the debtor solvent. [Citing Jn re Black, 1 B. 
R. 81; Thompson vy. Thompson, 4 Cush. 127; Lee vy. Kilburn, 5 Gray, 594; 
Holbrook vy. Jackson, 7 Cush. 136; Barnard y. Crosby, 6 All. 327; Vennard v. 
McConnell, 11 All. 555.] — Rison v. Knapp (Ark. D.), 4 B. R. 114. 

2. Remarks upon insolvency in a trader. — 4 B. R. 129. 

3. A creditor recciving payment of a debt overdue some seven months, know- 
ing of other outstanding overdue debts, has reasonable cause to believe the debtor 
unable to discharge his debts in the regular course of his business, or insolvent, 
and accepts a fraudulent preference.— Stranahan v. Gregory (Vt. D.), 
4B. R. 142. 

4. If a creditor knows the debtor cannot pay his debts in the regular course 
of business, though he believes the latter is able to pay upon a fair valuation of 
his property, he must be held to have knowledge of the debtor’s insolvency. 
[Citing Rison v. Knapp, 4 B. R. 114; In re Black, 1 B. R. 81; Merch. Nat. 
Bank v. Truax, 1 B. R. 146; In re Arnold, 2 B. R. 61; In re Gay, 2 B.R. 
114; Haughey v. Albin, 2 B. R. 129; Wilson v. Brinkman, 2 B. R. 149; Farrin 
v. Crawford, 2 B. R. 181; In re Randall, 3 B. R.4; Akl v. Thorner, 3 B. R. 29; 
McDonough v. Raftery, 3 B. R. 53; In re Kingsbury, 3 B. R. 84; Graham v. 
Stark, 3 B. R. 93; Scammon v. Cole, 3 B. R. 100; Campbell v. Traders’ N. B., 
3B. R. 124.) — Martin v. Toof (Ark. E. D.), 4 B. R. 158. 

5. It seems that when a mercantile firm, having no property but its stock in 
trade, is unable to pay a debt and suffers judgment thereon to be rendered against 
it, it is insolvent, although its stock in trade at cost price, or cash value, if sold 
for what it is worth, is equal to or greater in value than the firm’s liabilities. — 
Wilson v. City Bank of Saint Paul (Minn. C. C.), 5 B. R. 270. 

6. A trader is insolvent when he is unable to pay his debts as they mature in 
the ordinary course of his business, and not merely when his liabilities exceed his 
assets. — Sawyer v. Turpin (Mass. D.), 5 B. R. 339. 


INSURANCE. 

The register has charge of the bankrupt’s property, and may by order of 
court direct the marshal to insure such property in his custody. [See Jn re Lane, 
2B. R. 100; In re Bogert, 2 B. R. 178; In re Shafer, 2 B. R. 178; In re Has- 
brouck, B. R. Sup. xvii.; In re Winter, 1 B.R. 125; In re Schnepf, B. R. Sup. 
xli.; In re Bowie, 1 B. R. 185.] — In re Carow (N. Y. 8S. D.), 4 B. R. 178. 

See AssIGNMENT, 1; FravpuLeNt Prererence, 10, 11. 


INVOLUNTARY BANKRUPTCY. 


An involuntary bankrupt who has complied with the provisions of the bankrupt 
act can apply for and receive a discharge the same as a voluntary bankrupt. If 
he has not assets equal to fifty per cent of the debts proved against his estate, 
he must file the written assent of his creditors required by § 53 as amended, to 
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obtain his discharge. If his debts accrued subsequently to Jan. 1, 1869, and his 
assets do not equal said fifty per cent, he must file said written assent. If he does 
not show by the assignee’s return that his property equals said fifty per cent, and 
does not file said assent on or before the return day of the order to show cause why 
discharge should not be granted, the certificate of uniformity and discharge cannot 
be granted, and the bankrupt is virtually out of court. Quere, whether the court, 
in exercise of equity or common-law jurisdiction, can reinstate him. [Citing In 
re Clark, 3 B. R. 33; In re Dibblee, 2 B. R. 185, overruling Repplier v. Bloodgood, 
1 Sweeny (N. Y. Sup. Ct.) 34.)]— Jn re Bunster (N. Y. 8. D.), 5 B. BR. 82. 
See Jurtspicrion, 7. 


Invotuntary Proceepines. — See Jurispicrion, 5; Ratroap, 1. 


JUDGMENT. 


1. Where a note with warrant of attorney to confess judgment thereon were 
given for good consideration, and judgment was subsequently entered within 
four months of bankruptcy proceedings, held, entering judgment was not a fraud- 
ulent preference. Where a judgment was entered within four months of filing 
petition in bankruptcy, upon the total of several valid judgments against the 
debtor, and a release of such judgment was entered: held, the several judgments 
were not invalidated. — Vogle v. Lathrop (Pa. W. D. C. C.), 4 B. R. 146. 

2. A creditor proved his debt, and afterward obtained judgment and took out 
execution in a suit on said debt pending at the time of the bankruptcy. Held, 
that the judgment merged the debt, and that the discharge in bankruptcy would 
be no bar to the judgment. The court allowed the creditor to retain the proof 
of their debt on his filing a stipulation to release judgment in case the bankrupt 
should receive his discharge. [Citing Holbrook v. Foss, 27 Me. 441; Fisher v. 
Foss, 30 Me. 459; Pike v. McDonald, 32 Me. 418; Sampson vy. Clark, 2 Cush. 
173; Woodbury v. Perkins, 5 Cush. 86; Faxon v. Baxter, 11 Cush. 35; Wolcott 
v. Hodge, 15 Gray, 547; Harrington v. McNaughton, 20 Vt. 293; Downer v. 
Rowell, 26 Vt. 397; Dresser v. Brooks, 3 Barb. 429; Fox v. Woodruff, 9 Barb. 
498; Clark v. Rowling, 3 Comst. 216; In re Williams, 2 B. R.79; Bradford v. 
Rice, 102 Mass. 472; In re Brown, 3 B. R. 145; In re Crawford, 3 B. R. 171; 
Haggerty v. Amory, 7 All. 458.) — In re Gallison (Mass. D.), 5 B. R. 353. 

3. Where a creditor had obtained judgment against his debtor with knowledge 
of the latter’s insolvency, it was held, that although the debt was merged in the 
judgment, and not provable, the creditor might petition for adjudication of bank- 
ruptcy against the debtor provided he would set forth the judgment obtained and 
make a surrender of all preference under the same. [Citing Jn re Montgomery, 
3B. R. 97; In re Davidson, 3 B. R. 106.]—In re Hunt (N.Y. D.), 5 B. R. 
433. 

See Act or Bankruptcy, 2; FRAUDULENT PREFERENCE, 9, 12, 16, 18, 21. 


JURISDICTION. 


1. The court will not take jurisdiction on the petition of a single and only 
creditor who alleges a fraudulent conveyance. His remedy is by bill in equity 
in the state court — Jn re Johann (Wis. D.), 4 B. R. 143. 
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2. The petition in involuntary as well as voluntary proceedings, must be before 
the court of the district where the debtor has resided or had his place of business. 
Such court only has jurisdiction, and not the court of the district where the act 
of bankruptcy may have been committed. Consent of the bankrupt cannot give 
jurisdiction, [Citing in re Kinsman, 1 N.Y. Leg. Obs. 309; In re Little, 2 B. 
R. 97; In re Magie, 1 B. R. 153; In re Walker, 1 B. R. 90; In re Palmer, 
61. R.R. 45.] — In re Fogerty (Cal. D.), 4 B. R. 148. 

3. A decision of the district court confirming a sale by the assignee, and all 
questions which may not be reviewed by appeal or writ of error, are proper sub- 
jects for the revisory jurisdiction of the circuit court. [Citing Jn re Alexander, 
3B. R. 6.]— In re York (La. C. C.), 4 B. R. 156. 

4, (a) Property of a bankrupt situated in a district other than that in which pro- 
ceedings in bankruptcy are instituted, and mortgaged before such proceedings 
were begun, is within the jurisdiction of the latter district. [Citing Lx parte 
Christy, 3 How. 292; Davis v. Carpenter, 2 B. R. 125; Foster v. Ames, 2 B. R. 
147; In re Kerosene Oil Co., 2 B. R. 164, 3 ib. 31.] 

(6) Where the validity of a mortgage is disputed in bankruptcy proceedings, 
the mortgagee can be enjoined foreclosing only by the courts of the district where- 
in such proceedings are pending. (Citing Irving v. Hughes, 2 B. R. 20; In re 
Wynne, 4 B. R. 5; Ex parte Christy, sup. ; In re Neal, 2 B. R. 82; Inre Barrow, 
1B. R. 125; In re Richardson, 2 B. R. 74.] 

(c) Whether such injunction can be served without the district where obtained, 
quere. — Markson v. Heaney (Minn. C. C.), 4 B. R. 165. 

5. A petition by a member of a firm in New York, for adjudication of bank- 
ruptcy against the firm, stated that his partners belonged to another state, and 
had been requested to join in the petition, but had refused. The other partners 
subsequently appeared by attorney and consented to the adjudication, which was 
ordered. It was argued that the petition was for involuntary bankruptcy against 
the other partners, and that some act of bankruptcy under § 39 should have been 
alleged. Held, that the petition was proper according to § 36 in connection with 
§ 11 and General Order XVIII., and that the New York Court having first ob- 
tained jurisdiction over the subject-matter of the petition and the person of the 
petitioner, should have it over the other partners to be brought in by appropriate 
process. — In re Penn (N. Y. 8. D.), 5 B. R. 30. ; 

6. A bankruptcy court of a district other than that in which proceedings are 
pending, has no jurisdiction over actions to recover money paid by way of illegal 
preference. [Citing Markson v. Heaney, 3 C. L. N. 153; Ex parte Martin 
5 Law. Rep. 158; Moore v. Jones, 23 Vt. 739.] — Sherman v. Bingham (Mass. 
D.), 5 B. R. 34. 

7. The court has no jurisdiction in a case of involuntary bankruptcy, where the 
bankrupt has not resided or carried on business within the district, for the six 
months or longest period during the same next preceding the filing the petition, 
The limitations of § 11 apply to § 39. — Inre Leighton (N. Y. S. D.),5 B. R. 95. 

8. If pending the petition in involuntary proceedings, the debtor pays the peti- 
tioning creditor such sums as to reduce the debt below $250, the court loses its 
jurisdiction to declare the debtor a bankrupt, and proceedings will be dismissed. 
Such payments can be shown at the trial under the general denial of bankruptcy. 
Costs and counsel-fees incurred in presenting the petition form no part of the 
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debt. [Citing Brock y. Hoppock, 2 B. R. 2; In re Moore, 1 B. R. 123.] — In re 
Skelley (Ill. N. D.), 5 B. R. 215. 

9. The Bankrupt Act of 1867 gives the circuit court no jurisdiction of a case 
between a state and its own citizens. [Citing Osborn v. U. S. Bank, 9 Wheat, 
738, 820.] — State of North Carolina v. Trustees of University (N.C. C.C.), 
5 B. R. 466. 

See Apreat, 3; Arracument, 1; DiscuarGe, 2; Perition, 4; Process; 
ReEsIpENCE; Laws, 3. 


Lien. 


1. A lien under a judgment entered by creditor upon a warrant of attorney, is 
valid where the creditor had no knowledge of debtor's failing circumstances. [See 
In ve Joslyn, 3 B. R. 118.) — In re Weeks (Ill. N. D.), 4 B. R. 116. 

2. The lien secured to landlords in South Carolina by a statute of Anne, is 
valid against an assignee in bankruptcy who takes subject thereto. — Jn re Trim 
(S. C. D.), 5 B. R. 23. 

3. By statute in Oregon it is provided, that any person furnishing material for 
a building may have a lien thereon by filing a certain notice: said notice to be 
filed within three months of completion of said building, and to exist for one year 
from the completion, and to extend to the lot upon which the building was erected, 
if at the time of erecting said building the lot belonged to the person causing the 
erection, A bankrupt indebted for building material filed his petition, after which 
the material-man filed said notice. Held, that the material-man had a valid lien 
against the assignee. [Citing Foster v. Heirs of Stone, 20 Pick. 542; Darby's 
Trustees vy. Boatman’s Saving Inst., 4 B. R. 195, 197; dissenting from In re 
Dey, 3°B. R. 81.] — In re Coulter (Oreg. D.), 5 B. R. 64. 

See ATTACHMENT, 1; DiscuarGe, 6; Disrricr Court; Morreacs, 1. 


Limitation. 

1. The limitation of § 2 cannot be pleaded to an action by the assignee, to re- 
cover on a contract by a party with the bankrupt to pay him for his services. — 
Sedgwick vy. Casey (N. Y. 8. D.), 4 B. R. 161. 

2. Petition by assignee to recover property alleged to have come to the 
defendant. by a fraudulent assignment by the bankrupt, more than two years 
before petition filed. ‘The defendant demurred under § 2, and set up that the 
amount claimed was too large. Held, that the petition was a suit at law; and that 
as the defendant disputed only the amount, and not the interest or right of the 
assignee in the property, and as he could make no claim as voluntary assignee 
under a void assignment, the suit was not barred. [Citing Jn re Norris, 4 B. R, 
10; Sedgwick v. Casey, 4 B. R. 161.]—Jn re Krogman (Mich, E. D.), 5 
B. R. 116. 


Marriep Woman. —See Dower; Huspanp anp Wire; Proor I. 2. 


Marsa. 
1. A sale by the marshal under order of court is regarded as a sale by a 
provisional assignee. — In re Hitchings (Pa. EB. D.), 4 B. R. 125. 
2. The marshal has no power under § 40 to seize property conveyed to, and in 
the possession of another, but the assignee may institute proceedings therefor. 
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A person does not by claiming property so seized make himself party to the pro- 
ceedings in bankruptey. — Jn re Harthill (N. Y. 8. D.), 4 B. R. 131. 


Marertat-Man. — See Lien, 3. 
Mercuantr. —See Traver. 
Mesne Process. — See ATTacHMENT, 2. 
Money. —See Exemprep Prorerry. 


MOorrTGAGE. 


1. The assignee may convey property mortgaged by the bankrupt free from 
the lien of the mortgage, which is to be transferred to the proceeds of the prop- 
erty. — In re Hanna (N. Y. 8. D.), 4 B. R. 139. 

2. A mortgage of after-acquired property is invalid unless possession is taken 
four months before proceedings begun. If mortgaged property is sold by order 
of court, the proceeds are not to be charged with costs of proceedings in bank- 
ruptey, but only with reasonable expenses of sale. — In re Eldridge (Wis. E. 
D.C. C.), 4 B. R. 162. 

3. The validity of a mortgage upon a bankrupt’s estate must be decided by 
suit at law or bill in equity, not by petition. [Citing Littlefield v. Del. & Hud- 
son Canal Co., 4 B. R. 77.] — In re Masterson (R. I. D.), 4 B. R. 180. 

4. A mortgage of a trader’s stock of which he remains in possession, and 
which he continues to sell is fraudulent and void as against creditors. — Second 
National Bank of Leavenworth v. Hunt (Ks. U. 8S. 8. C.), 4 B. R. 198. 

5. A creditor secured by mortgage should prove his debt as a secured claim, 
and give notice to the assignee of his application before applying to the court 
for leave to foreclose. [Citing In re Bigelow, 1 B. R. 186; Davis v. Carpenter, 
2B. R. 125; Inre Ruehle, 2 B. R. 175; In re Smith, 2B. R. 98.] —In re 
Frizelle (Mich. E. D.), 5 B. R. 122. 

6. A mortgagee held a mortgage for a year without recording it, and then 
took possession of the mortgagor’s goods, in accordance with the terms of the 
mortgage, shortly before proceedings in bankruptcy were begun against the 
mortgagor. J/eld, that the mortgage was invalid against the assignee in bank- 
ruptey. [Citing Jn re Wynne, 4B. R. 5; Inve Griffiths, 3 B. R. 179; Beenv. 
Brookmire, 4 B. R. 57.] — Harvey v. Crane (Ill. N. D.), 5 B. R. 218. 

7. The surrender of a valid bill of sale of a house is sufficient consideration 
for a mortgage of the same, and the mortgage is valid though given within four 
months of proceedings in bankruptcy begun, if only a change in the form of the 
security. — Sawyer v. Turpin (Mass. D.), 5 B. R. 339, 

See CommerciaL Paper, 2; Disrricr Court, 1; JurispicTion, 4. 


Necessaries. — See Exemprep Property. 


PARTNERSHIP. 

1. Y. purchased debts against a bankrupt firm for less than their nominal 
value. B., one of the partners, objected to Y. proving said debts, as illegal in 
being in fact purchased by his other partners, and requested that he be allowed 
his share of the assets. The remaining debts were paid in full. Held, that Y. 
might prove the amount paid in purchase of said debts, it being inequitable that 
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B. should be freed from the same without contributing his share. — In re Lathrop 
(N. Y. S. D.), 5 B. R. 43. 

2. At the joint request of the individual members of a firm the plaintiff be- 
came surety on an administration bond given by one of the firm’s members, and 
subsequently had to pay on his default. The firm became bankrupt. J/eld, that 
the plaintiff had no claim against the firm. — Forsyth v. Woods (U.S. C. C.), 5 
B. R. 78. 

3. A creditor of a firm of two partners, one of whom had died, petitioned that 
the surviving partner be adjudged bankrupt as an individual and as surviving 
partner, charging an act of bankruptcy as surviving partner. The court ordered 
the adjudication, and that the warrant should direct the messenger to seize the 
separate and partnership property in the hands of the bankrupt. [Citing Jn re 
Winkens, 2 B. R. 113; In re Frear, 1 B. R. 201; In re Little, 1 B. R. 74; In re 
Shepard, 3 B. R. 42; Adams Bank vy. Rice,.2 Allen, 480; Durgin v. Coolidge, 3 
Allen, 554.] — In re Stevens (Cal. D.), 5 B. R. 112. 

4, A petition that a partnership be adjudged bankrupt will not be dismissed 
because of the death of a partner after petition filed. Neither because one 
member of the firm has previously been adjudged bankrupt on a creditor's peti- 
tion. Though a partnership be dissolved by the bankruptcy of a partner, it is 
subsisting for the purpose of petitioning for adjudication so long as there are 
outstanding debts or assets undistributed. [Citing In re Williams, 3 B. R. 74; 
dissenting from Jn re Hartough, 3 B. R. 107.]— Hunt v. Pooke (R. I. D.), 5 
B. R. 161. 

5. Two members of a firm existing in one district of a state formed a partner- 
ship for a distinct purpose and with separate assets in a second district. The 
first partnership was adjudged bankrupt, and a petition was afterward filed 
against the second partnership. Held, that the assignee of the first partnership 
took all the interest of said two partners in their separate partnership, which was 
ipso facto dissolved by their bankruptcy ; that a discharge to the members of the 
first partnership would be available by said two partners in respect to their 
indebtedness in their separate partnership, and the creditors of the latter would 
have a preference as to the assets of the second over the creditors of the first 
partnership. — Jn re Leland (N. Y. N. D.), 5 B. R. 222. 

See Proor, I. 1; IL. 2, 3. 


Party. 


One who has had an injunction served upon him forbidding him to alien a 
bankrupt’s property is not thereby made party to the bankrupt proceedings so 
as to enable him to petition the court to vacate the adjudication of bankruptey. — 
Karr v. Whittaker (Tenn. D.), 5 B. R. 123. 


PETITION. 


1. A petition setting forth an act of bankruptcy on no specified day, but 
alleging its commission within six months next preceding the date of the peti- 
tion; the petition bearing no date, but having been sworn to three days before 
filing: Held, defective. — In re Chappel (N. Y. N. D.), 4 B. R. 176. 

2. A decision of the district court rejecting a claim cannot be brought before 
the circuit court by petition for review under § 2, but by appeal according to 
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§$ 8, 24. [Citing In re Colman, 2 B. R. 172.] — In re Place (N. Y. 8. D.C. 
C.), 4B. R. 178. 

3. A petition for distribution of a fund deposited in court is not an action 
or suit within the meaning of § 2. — Jn re Masterson (R. I. D.), 4 B. R. 180. 

4, A petition was filed claiming property of a bankrupt by virtue of unrecorded 
mortgages of an earlier date than a recorded mortgage subject to which the 
property had been ordered to be sold. Held, that the court had no jurisdiction, 
and that the petitioner should have proceeded by suit in equity or action at law. 
Leave might be granted to convert the petition into a bill in equity, saving the 
necessity of subpeena; but the answers filed and testimony taken could not be 
used but by consent in the suit in its amended form, [Citing Knight vy. Cheney 
(R. I. C. C.) ; In re Neal, 2 B. R. 82; In re Alexander, 3 B. R.6; Inve N.Y. 
Kerosene Oil Co., 3 B. R. 81; In re Bonesteel, 3 B. R. 127; In re Ballou, 3B. R. 
177.]— Barstow vy. Peckham (R. 1. D.), 5 B. R. 72. 

5. A petition in involuntary proceedings subscribed and sworn to by a special 
attorney of a petitioner, and not by the latter himself, will be dismissed, and, it 
appears, is not waived by answering to the merits. [Citing Moore v. Harley, 4 
B. R. 71.] — Hunt v. Pooke (R. I. D.), 5 B. R. 161. 

6. A petition to the circuit court for rescission of the proceedings in the dis- 
trict court may be filed after ten days from entry of the decision or decree in 
the latter court, for sufficient cause shown. [Citing Littlefield v. Delaware & 
Hudson Canal Co., 4 B. R. 77; In re Alexander, 3 B. R. 6.] — Sweatt v. Boston, 
Hartford & Erie R.R. (Mass. C. C.), 5 B. R. 234. 

See Assicner, II. 2; Discuarce, 4, 5; Jurispicrion, 5, 8; Luwrarion, 
2; MortGaGe, 3. 

Petition ror Review. — See Appeat, 2. 
Power. — See Fravputent Prererence, 13, 18, 21. 


Promissory Notre. — See Commercial Paper. 


PROCEss. 


Sec. 40 authorizes service only within the jurisdiction of the court before which 
proceedings are pending. The fact that a corporation is chartered in two states 
does not authorize service of process issued by one state against such corpora- 
tion in the second state. [Citing Ohio & Miss. R.R. v. Wheeler, 1 Black, 286, 
297.] — Alabama & Chattanooga R.R. v. Jones, 5 B. R. 98. 


Proor. 
I. What debts can be proved. 

1. A. held notes indorsed by a firm, and by B., a member of the firm. The 
drawer being insolvent paid forty per cent on the notes. B. and the firm both 
became bankrupt. Held, the indorsee could prove the unpaid sixty per cent 
against either or both the firm and B., but must receive no more tlian the sixty per 
cent due. [Citing Mead v. Bank of F., 2B. R. 65; In re Bigelow, 2 B. R. 121; 
Inve Fa num, 6 Law Rep. 21.] — In re Howard (Md. D.), 4 B. R. 185. 

2. A wife owning separate property under Massachusetts laws, which she has 
lent her husband, may prove for the same in bankruptcy against his estate. 
[Citing In re Bigelow, 2 B. R. 170; Ex parle Wells, 2 Mont. D. & De G., 504; 
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Ex parte Thring, Mont. & Ch. 75; Robb v. Mudge, 14 Gray, 534, 540; Ex 
parte Williamson, 2 Ves. Sr. 249, 252; Ex parte Taylor, 2 Rose, 175; Ex parte 
Dewdney, 15 Ves. 479, 498.] — Jn re Blandin (Mass. D.), 5 B. R. 39. 

3. The holder of a note proved the same against a bankrupt. Subsequently 
an indorser on the note paid the holder sixty per cent of the amount due. Held, 
that the holder should have a dividend on the whole amount of the note. If the 
holder had not proved the note the surety might have proved its whole amount in 
the name of the holder. [Citing Ex parte Wildman, 1 Atk. 110; Lx parte Dyer, 
6 Ves. 9; Ex parte Adam, 2 Rose, 36; Ex parte Bank of Scotland, 2 Rose, 197; 
Ex parte Turner, 3 Ves. 243; Ex parte De Tastet, 1 Rose, 10; In re Babcock, 
3 Story, 393, 399.] — Jn re Ellerhorst (Cal. D.), 5 B. R. 144. 

4, An indorsed promissory note payable on demand was not presented for 
four years after it was made. Held, that as the delay released the indorser the 
note could not be proved against his estate. — Jn re Crawford (Mich. E. D.), 
5 B. R. 301. 

See FraupuLent Prererence, 4, 9; JUDGMENT, 2, 3; PARTNERSHIP, 1; 
Proor, IL. 2, 3; LL 2. 

Il. Proof, how made. 

1. Proof of debts must be made before the register, even though proceedings 
in bankruptcy have been superseded by arrangement.—Jn re Bakewell (Pa. 
W. D.), 4 B. R. 199. 

2. A firm of two members took in other members who assumed all liabilities, 
A creditor of the firm as first composed proved his debt against the estate of each 
of the then partners respectively. Held, that the debt might be so proved. — Jn 
re Beers (O. N. D.), 5 B. R. 211. 

3. Where the original consideration of a debt passed to a partnership, but the 
obligations given for the same were executed by the members of the partnership 
individually, and not by the partnership as such, held, that said debt could be 
proved against the separate individual estates of the partners. —Jn re The 
Bucyrus Machine Vo. (O. N. D.), 5 B. R. 303. 


Ill. Effect. 

1. Proving a debt against a bankrupt corporation is not a bar, under § 21, to 
the continuance of an action on the debt, as § 21 applies only to debts which will 
be discharged. [Citing Jn re Wright, 1 B. R. 91; In re Robinson, 1 B. R. 41.] 
— Allen vy. Soldier's Business M. & D, Co. (N.Y. 8. C.), 4 B. R. 176. 

2. Where an action has been begun against a debtor without knowledge of his 
insolvency, and with no intention to defeat the operations of the Bankrupt Act, 
and where the debt in such case has been proved, on the debtor’s becoming bank- 
rupt, a sheriff may prove his costs incurred in said case. If the debt has not 
been proved the costs cannot be proved. No costs incurred after proceedings 
in bankruptey begun will be allowed. — Jn re Preston (Wash. Ty. D. C.), 5 B. 
R. 293. 

See AssIGNMENT, 4; FraUDULENT PREFERENCE, 4. 


RaILroav. 


1. A railroad is a business corporation, A petition for adjudication of bank- 
ruptcy against a railroad, under clause 9 of § 39, must allege and prove that it is 
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a business corporation; that it is a banker or broker, &c., and that it has fraudu- 
lently stopped payment, or suspended, &e, [Citing Adams v. Boston, Hartford 
& Erie R.R., 4B. R. 99; Rankin v. Florida, Atlantic & G.C. RR, 1B. R. 
196.] — Alabama & Chattanooga R.R. v. Jones, 5 B. 98. 

2. A railroad is a commercial corporation. It is also a private corporation, 
though partly owned by a state; and it is not a means or instrument of govern- 
ment. Although a corporation may have no power to alien its franchises, Congress 
has enabled the district court to transfer the same. — Sweatt v. Boston, Hartford 
& Evie R.R. (Mass. C. C.), 5 B. R. 234. 


REGISTER. 

The register may allow amendment to a bankrupt’s schedules even after speci- 
fications have been filed against the bankrupt’s discharge. [Citing Jn re Morford, 
B. R. Sup. xlvi.; In re Perry, 1 B. R. 2; In re Little, 1 B. R. 74; Inve 
Watts, 2 B. R. 145; In re Jones, 2 B. R. 20; In re Orne, B. R. Sup. xviii. ; 
In re Preston, 3 B. R. 27.) — In re B. Heller (N. Y. 8. D.), 5 B. R. 46. 

See Assicner, I. 1; AssiGNMENT, 1; Deposition, 2; Examination, 2; 
Fer; Insurance; Proor, II. 1. 


RESIDENCE. 
A. went in August, 1869, to Montana and started in business, intending to re- 
side there permanently, though his family remained in St. Louis. A. remained in 
Montana, leaving for a few weeks only, until June, 1870, when he returned to St. 
Louis, where proceedings in bankruptcy were instituted against him. Held, that 
A.’s ‘* residence” during the six months preceding the filing the petition was in 
Montana, and that the court bad no jurisdiction. — Jn re Watson (Mo. E. D.), 
4B. R. 197. 
See Jurtspiction, 2, 7; Truster, 1. 
Sare.— See FravpuLent Prererence, 20; Marswar, 1; Morraaae, 2. 
Scnepuce. —See AssiGNeg, I. 5. 
Securep Creprror. —See Morreace, 5. 
Security. — See FraupULENT PREFERENCE, 10. 
Srervice.— See Process. 
SETTLEMENT. — See FraupULENT Prererencer, 14. 
SpeciricaTIon. —See DiscuarGe, 4; Reaistrer. 
Stare Courts.—See AssiGNmMeNt, 3; Arracument, 1; Discuarce, 2; 
JURISDICTION, 1. 


Stare Inso.tvent Laws. 
1. Assignment of property for the benefit of creditors under a state insolvent 
law being in fraud of the Bankrupt Act, expenses incurred thereunder cannot 
be allowed. — In re Stubbs (Me. D.), 4 B. R. 124. 
2. The Bankrupt Act supersedes the operation of state insolvent laws even 
between citizens of the same state. — Cassard v. Kroner (Balt. City, S. C.), 


4B. R. 185. 
3. The defendant attached property of an insolvent debtor who subsequently 
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executed a deed of assignment under state insolvent laws. The assignee under 
said assignment claimed said property, as said attachment was void by said in- 
solvent laws. No proceedings in bankruptcy were instituted. It was argued 
that the Bankrupt Act operated as a repeal of the state insolvent laws, and that 
the attachment was therefore valid. Held, that proceedings under state insolvent 
laws were valid, until the bankruptcy court asserted its jurisdiction, when such 
proceedings would be superseded. [Citing Hawkins’ Appeal, 34 Conn. 548.] 
— Maltbie v. Hotchkiss (Com. 8. C.), 5 B. R. 485. 
Stare Law. Corporation, 2; Execution; Lien, 3. 

Summary Proceepines. —See Aprpeat, 2. 


SUPERSEDING PROCEEDINGS. 
When proceedings have been superseded by agreement under § 48, the trus- 
tees must, in case of disputed claims, refer to the court or the register; other- 
wise, they may dispose of and settle the estate without special order from court. 
— Inve Darby (Mo. E. D.), 4 B. R. 98. 
See Proor, IL. 1. 
Supreme Courr.—See Appeat, 2. 
Surety. — See FraupuLent PREFERENCE, 19; PartNersuip, 2; Proor, I. 3. 
Traper. —See FrRavpuLENT PREFERENCE, 21; INsoLveNcy, 2, 5, 6. 
Tria. — See Jurispicrion, 8. 


Trust. 


1. A relative of the bankrupt is ineligible as trustee, and semble, the commit- 
tee, under § 43, must be residents in the same district with the bankrupt. [Cit- 
ing In re Stillwell, 2 B. R. 164; In re Havens, 1 B. R. 126; Anon. 1 B. R. 29.) 
—Inre Zinn, Aldrich & Co. (N.Y. 8S. D.) 4 B. R. 123. 

2. Distant relationship to the bankrupt, such as the ninth degree, is no dis- 
qualification to a trustee or member of the committee appointed according to 
§ 43.— In re Zinn (N. Y. 8S. D.) 4 B. R. 145. 

See Proor, IL. 1; SupersepinG ProcerpiNGs. 

Warranty. — See FRaAvpULENT PREFERENCE, 12. 
Witness. — See DEposirion. 


Worps. 
‘* Corporation.” — See Corporation, 2. 
** Person,” — See CorporaTION, 1. 

Residence.”— See RESIDENCE. 
Wrir or Error.—See Jurispicrion, 3. 


BOOK NOTICES. 


Principles of the Law of Real Property. Intended as a first book for the use of 
students in conveyancing. By Josnua Wittams, Esq., of Lincoln’s Inn, 
one of Her Majesty’s Counsel. Fourth American from the Ninth English 
edition, with the notes and references to the previous American editions by 
Henry Rawie, Author of A Treatise on Covenants for Title ;” 
and additional notes and references by James T. Mircnerr. Philadelphia: 
T. & J. W. Johnson & Co. 1872. 

Tuis is a reprint of the last English edition of Mr. Williams's treatise, and has 
the advantage of containing the author's latest corrections. The present American 
editor has confined himself in the main to making a few additions, some of them 
quite interesting and important, however, to Mr. Rawle’s notes. The latter we 
always read with renewed pleasure whenever we take up the book. Instead of 
spoiling the proportions of the text, as American notes to English works are apt 
to do, they elucidate and explain it with an ability fully equal to that of the 
author. They are always apposite, always well written, and everywhere show 
the hand of a master who moves easily through his work. There is little which 
needs to be said as to the merits of Mr. Williams's text, for its excellence is 
attested by its popularity. American beginners will be troubled by the frequent 
reference to late English statutes. But they will do well to read it notwithstand- 
ing. Indeed the statutes are not the least instructive part, as they indicate the 
weak points of the common-law system more accurately than our sweeping 
changes do. 

The author's definition of a vested remainder seems to us open to criticism. 
He says, p. 243, ‘* if any estate . . . is always ready from its commencement to 
its end, to come into possession the moment the prior estates, be they what they 
may, happen to determine, —it is then a vested remainder, and recognized by 
law as an estate grantable by deed.” Suppose that land is devised to A. for life, 
and at his death then to be divided among such of the children of B. as shall out- 
live A., and that B. has died leaving children before the will goes into effect; 
that, we take it, is a contingent remainder, according to Olney v. Hull, 21 Pick. 
311; a case which is not in the least impaired by Blanchard v. Blanchard, 1 
Allen, 223, and similar English cases where a different intent was manifested. — 
See Thomson vy. Ludington in notice of 104 Mass. 

We do not see but this answers all the retyuirements of the definition however. 
The children of B., who will take at any given moment should the estate deter- 
mine then, are ascertained, and the remainder is always ready to come into 
possession at that moment. But the instant which fixes the right to possession 
also fixes the title of the remainder-men for the first time; and when the contin- 
gency goes not only to the enjoyment, but to the title, the remainder is contingent. 
It is not enough that the estate is ready to come into possession whenever the 
prior estate determines, but the remainder-man must have a title before it deter- 
mines, in order to have a vested interest, Perhaps it would complete the defini- 
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tion to add, ‘and if there is a remainder-man now answering the description 
under which he is to take ” before, ** it is then a vested remainder.” 

Those who are interested in the discussion (Appendix C.) of the common law 
rights of the tenants of a manor —a discussion which goes to the roots of the notion 
of individual property in land — should compare the very learned monograph of 
M. Nasse, on the Land Community of the Middle Ages, recently translated for 
the Cobden Club, and published by Macmillan. 


American Leading Cases; being select decisions of American Courts in several 
departments of law, with especial reference to Mercantile Law. With Notes. 
By J. I. Crank Hare and H. B. Wattace. Fifth edition, enlarged and im- 
proved, with additional notes and references to American decisions, by J. I. 
Crank Hare and J. W. Watrace, 2 vols. Philadelphia: T. & J. W. 
Johnson & Co.- 1871. : 

New editions of good books seem to be dangerous things for the reputation ot 
their authors. The cases which accumulate on any subject in ten years are too 
numerous to be collected, compared, distinguished, explained, and generalized, 
without more labor than a successful lawyer is willing to give. Yet, however 
able a man may be, nothing will take the place of drudgery, and a book by a 
second-rate man, who has searched the reports and read the cases he cites, is 
better than one by a first-rate man who has not taken that trouble. The Ameri- 
can Leading Cases have an established reputation. The broad handling of Mr. 
Wallace and the acuteness of Mr. Hare have each had their share of well- 
deserved praise. It is to be regretted if a new edition of such good work does 
not accomplish for the last decade what has already been done for the law up to 
that time. We must say that the book before us falls short of that mark. The 
place of the late Mr. H. B. Wallace, who wrote the notes to the first volume, is 
taken by the learned reporter of the Supreme Court. But his labors in other 
departments have prevented his doing justice to this. We have not space for a 
detailed examination. An example taken at random here and there must suffice. 
According to our count there have been added to the first note in the book, an 
elaborate discussion of voluntary conveyances, just eight cases. Not to speak of 
others, we find no notice of Spirett v. Willows, 3 De G., J. & S. 293, in which 
Lord Westbury goes nearly the whole length of Reade vy. Livingston; nor of 
Freeman v. Pope, L. R. 5 Ch, 538, in which the language of the former Chan- 
cellor is qualified by Lord Hatherley and the Lord Justice Giffard. Other notes 
which we have looked into seem to give equally discouraging results. Under the 
head ‘* power of one partner to bind the firm,” we find four or five new cases 
cited on the power of one partner to make an assignment of all the partnership 
property, including Robinson v. Gregory, 29 Barb. 560, but do not see Welles v. 
March, 30 N. Y. 344, on the same point, in which it appears that Robinson v. 
Gregory was reversed by the Court of Appeals. The half dozen lines in which 
the result of the cases referred to is given, are the main addition to the note in 
question. Not more than ten cases are added to the very valuable note on part- 
nership real estate; and among those ten we do not observe Darby v. Darby, 
3 Drew. 495, and Essex v. Essex, 20 Beav. 442, in favor of conversion into per- 
sonalty out and out; nor the equally important Wilcox vy. Wilcox, 13 Allen, 252, 
and Shearer v. Shearer, 98 Mass. 107, in which Mr. Justice Welles maintains 
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the contrary doctrine with remarkable ability. So in the note on Domicile, we 
do not see Udny vy. Udny, L. R. 1H. L. Se. 441, perhaps the most important 
case on the subject. 

When we turn to Mr. Hare’s volume we must speak with more reserve. It is 
much harder to form an opinion of the value of considerable additions than to 
detect their absence. We have missed some cases where we should have expected 
to find them, but we have found too many to draw a general conclusion from the 
absence of a few. If there is ground for complaint, we do not forget the excel- 
lence of the original work, and we remember with respect that Mr. Hare, like 
Mr. Rawle, to whom we have referred in another notice, has in these days of 
slopwork and ignorant makeshifts written on legal subjects with the knowledge 
and style of an accomplished scholar. 

There is no table of cases cited in either volume, which is inexcusable, and the 
proof-reading and verification of citations seem to have been carelessly done. 


A Treatise on the Law of Trusts and Trustees. By Jarrus Ware Perry. 
Boston: Little, Brown, & Co. 1872. 
Lorp Mansriecp says that, in his opinion, trusts were not on a true found- 

ation until Lord Nottingham held the great seal, and that the English system of 
trusts has really been formed since that time. Lord Nottingham became chan- 
cellor in 1673. This country therefore was settled before the doctrine of trusts 
had become systematic in England, and the peculiar condition of the Colonies for 
a long period afterward prevented its adoption in America. Land was plenty 
and cheap. The people were poor and their habits simple. Their rules for hold- 
ing property in life and disposing of it after death, gave little occasion for the 
intervention of a trustee. The Statute of Uses was passed before the colonists 
left their old homes, and was law in most of the Colonies. But trusts were 
grafted upon uses subsequently, and slowly even in England, while the Colonies 
did not have any chancery courts to devise or administer trusts till many years 
later. Story says that there was no equity jurisdiction in any state before the 
Revolution. The attempts to introduce it into New York and Massachusetts had 
failed, and elsewhere no attempt was made. The American law of trusts has, 
for the most part, grown up within this century. Story considers this cireum- 
stance as very fortunate, since it has saved us from much crude precedent and 
judicial experiment, and given our courts the advantage of framing our law of 
trusts upon the English model, after experience had indicated desirable modifica- 
tions. ‘The result is that, as a whole, our doctrine of equity and trusts is doubt- 
less more symmetrical and complete than the original English system. 

Mr. Perry has attempted to state the American law of trusts in its general 
principles, as now prevailing in all the states. He does not try to give the his- 
tory of its rise and growth in each one of the states, nor to point out the altera- 
tions made by statute. If he had done so, his work would have far less value. 
Statutes are in this country the creatures of a day, and it is an abuse of the pro- 
fession to stuff law books with reprints of legislative enactments. Nobody trusts 
such reprints even for quotation on a brief; and legislatures are too prolific, and 
their period of gestation too short, to justify an author in reproducing their short- 
lived offspring. No writer and no editor of a magazine can do so without peril- 
ling his reputation. 
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Mr. Perry acknowledges his obligations to the learned treatises of Mr. Hill, 
and especially of Mr. Lewin, and says truly that, ‘‘ where the book is intended 
for the daily use of the lawyer in busy practice, it must contain a notice and cita- 
tion of the latest cases and authorities.” 

Either, however, the table of cases is very defective, or the great breadth of 
the subject has prevented Mr. Perry from achieving absolute success in collecting 
all the authorities. ‘The impossibility of covering the entire ground is well shown, 
and we test this book by the Massachusetts reports. It is fair to expect the 
learned author to be most familiar with these reports, yet the leading cases of 
Sturtevant vy. Jaques, 14 Allen, 523, and Shaw vy. Spencer, 100 Mass. 382, which 
established the doctrine of notice implied from the use of the word * trustee,” 
in a deed or certificate of stock, were apparently overlooked when the text was 
written, and appear only in the ** Addenda et Corrigenda.” The same remark 
applies to the interesting case of Warner v. Bates upon the topic of precatory 
trusts. The insuflicient statement in the body of the work of the restraints upon 
alienation of equitable interests, and the mode of preventing such interests from 
being charged with the debts of the cestui que trust, is probably accounted for by 
the fact that so large a portion of the authorities will be found collected in the 
same place. It is possible that some of the following cases may be there referred 
to, but we have not observed either there or in the text any reference to Mana- 
han v. Varnum, 11 Gray, 405; Richardson vy. Stodder, 100 Mass. 528; Morgan 
v. Moore, 3 Gray, 319; Wilbur v. Almy, 12 How. 180; Titcomb v. Currier, 4 
Cush. 591; Baldwin v. Timmins, 3 Gray, 302; Penniman vy. Sanderson, 13 
Allen, 193; ZHeard vy. March, 12 Cush. 580. 

Yet Mr. Perry cites about ten thousand cases; and, though it is unfortunate 
that so many should be passed over in silence while he was discussing topics so 
important, the fact serves rather to illustrate the exceeding difliculty of really 
collecting all of even the most valuable precedents from our numerous reports 
than to impair seriously the worth of the book. The last named cases relate 
mostly to the subject of conveyances by trustees. In the next edition Mr. Perry 
will perhaps give us as good a discussion of powers to sell and to mortgage, as 
he has given upon the topic of trustees’ investment. Unusual interest was evi- 
dently taken in the questions so lately mooted in Minot v. Paine, and its com- 
panion cases, and we commend the note on page 487 to the perusal of the author 
of the pamphlets which we recently noticed. It is hardly fair to criticise omis- 
sions in a first edition of so elaborate a book; and we have mentioned a few— 
and doubtless the author has already a much larger list — which deserve a place 
in the next edition, No writer can justly appreciate his own book till it is in 
print; and such success as Mr. Perry has achieved is very rare. 

He has certainly furnished the American bar with its most useful and generally 
convenient work upon trusts. The whole field, except pleadings, which perhaps 
are not within Mr. Perry’s plan, is very fairly covered. Almost every statement 
in the text is vouched for by citation. The plan of the work resembles Lewin’s 
Tabular Analysis, especially parts one and three, and could hardly be improved. 
The author's style is admirable. It is so pleasant, that evidently the “ refined 
and severe taste” of the author’s friend and partner, Mr. Endicott, whose aid is 
gracefully acknowledged in the preface, must have been applied to an uncom- 
monly good draft. ‘The chapters on the duties of trustees, their custody and 
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investment of property, their powers, and above all the statements of what they 
must not do, might well be printed as a catechism for unprofessional study. The 
loose and rapid methods of modern traffic have so demoralized the business 
habits of the community that the safety of trusts is seriously imperilled by the 
ignorance of trustees as to the manner in which they should perform their duties. 
It would be a public good if no layman should be permitted to qualify as trustee 
until he had been compelled to pass an examination to the satisfaction of the 
Probate Court in Mr. Perry’s book. The delicacy and responsibility of the 
trustee’s functions, and the absolute good faith and sound judgment which he is 
called upon to exercise, are very little appreciated, and are often ridiculed as 
red-tape and useless formality or excessive conscientiousness. ‘The wide-spread 
subtle poison of ** commissions,” which has done so much to corrupt the mer- 
cantile world, and deaden its sense of ancient honor, requires an antidote. The 
competition of corporations, the sharing of profits between the private seller and 
the public buyer, the secret interests of the railroad director in the patent ma- 
chinery his road uses, the general abuse, in short, of all kinds of public trust for 
private gain, has gradually obscured among business men the plain rules of 
common honesty; and business, as it is now generally done, unfits a man of or- 
dinary character for filling properly the position of trustee until he has received 
new and entirely different ideas. Ignorantly he would act in violation of law, 
because, though the honesty of law is fixed by landmarks visible at all points 
to the instructed eye, his sight is dulled. A book so clear and simple, yet so 
full of compact instruction for trustees, will be found very necessary outside the 
profession, among trustees who desire to know how to administer lawfully and 
well the property confided to their care. 

We must make one minute criticism. Cases are sometimes cited by the vol- 
ume of the English Law and Equity series only. This is unpardonable. The 
English report should be first given in every instance. 


American Trade-Mark Cases. A compilation of all the reported Trade-mark 
Cases decided in the American Courts prior to the year 1871, with an Appen- 
dix, containing the leading English Cases, and the United States Act in relation 
to the registration of Trade-marks, with Constructions of the Commissioners 
of Patents affecting the same. Edited by RowLanp Cox, &ec. Cincinnati: 
Robert Clarke & Co. 1871. 


Turis ‘is arranged as a compilation of cases” we are told, ‘‘ from a conviction 
that the nature of the subject is such that in no other manner can it be as safely 
and satisfactorily treated.” We do not perceive any thing in the nature of the 
subject that should make the exercise of intelligence less satisfactory in this than 
in other branches of the law. The justification for the collection is that trade- 
marks form a distinct head of the law, and that the authorities are comprised in 
such small bulk that they can be given in extenso in a single volume. A mere 
republication, without more, has its value to those lawyers who are especially 
interested in the questions to which the cases relate, and we have already found 
this one useful. But a reprint of reported cases in chronological order, with 
occasionally one not to be found in the reports, is not a treatment of the subject, 
for that requires comparison, analysis, and criticism. Whether the editor has 
not done wisely in abstaining from it in the present stage of the law, is another 
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question. We are inclined to think that he has, and to say that in gathering the 
disjecta membra of the law of trade-marks into a corpus contained in one handy 
volume, he has done a very good thing for the profession, without much trouble 
to himself. 


Reports of all the published Life and Accident Insurance Cases determined in the 
American courts prior to January, 1871. 

Reports of the Life and Accident Insurance Cases determined in the Courts of 
America, Ergland, and Ireland, between January, 1871, and January, 1872, 
together with most of the prior English Cases. With Notes and References, 
By Metvitte M. Bicetow, of the Boston Bar. New York: Hurd & 
Houghton. 1872. 


Tuis is another series of cases on a special subject which it is convenient to 
have separate from the reports at large. .The decisions are arranged by states, 
and subordinately in order of time. We see the care of the editor in the foot- 
notes and cross-references which abound, and in the accuracy of the citations, 
These show that he has performed the thankless task of verifying references, a 
duty so easily shirked and yet so essential with our American reports, where the 
grossest carelessness is rather the rule than the exception. We observe that the 
second volume contains the case of Miller v. Brooklyn Life Ins. Co., in the Bal- 
timore Law Transcript, to which we called attention in our last volume, as 
well as the still unpublished decision of the Supreme Court of the United States, 
affirming that below. There are also several unreported decisions of some 
value. 


A Treatise on the Conflict of Laws, or Private International Law, including a 
Comparative View of Anglo-American, Roman, German, and French Juris- 
prudence. By Francis Wuarton, LL.D. Philadelphia: Kay and Brother. 
1872. 

THERE is room for a new book on the Conflict of Laws. It is more than thirty 
years since the publication of Judge Story’s treatise; and though some of the 
subsequent editions, especially that just issued, have been carefully annotated, yet 
the additibns of successive editors cannot, from the nature of the case, ever be 
thoroughly incorporated with the author’s matter, and must share the defects of 
method in the original treatise. Besides, the editors, from a natural and proper 
desire to subordinate their work to that of the author, do not dwell on the recent 
developments of the law with the fulness with which he would have done. The . 
book of Mr. Westlake is elementary in its character, while the fourth volume of 
Dr. Phillimore’s treatise on international law, which is devoted to the conflict 
of laws, is marked by the defects of Judge Story’s book, without being distin- 
guished by its merits. Dr. Wharton has come therefore to a field ripe for the 
harvest. 

‘* Four causes,” are Mr. Wharton’s opening words, ‘‘ have recently operated 
to revolutionize much of what once was accepted doctrine in private international 
law.” These four causes are the acknowledgment of the right of expatriation; 
the abolition of slavery and serfdom; the subjection of personal property, equally 
with realty, to the protection and restriction of local law; and * the relinquish- 
ment by England and the United States of the maxim, that the place of the com- 
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mission of a crime has exclusive jurisdiction of its punishment, and the extension 
of such jurisdiction, with certain limitations, to the country of arrest.” In 
deciding questions arising out of transactions between foreigners or in foreign 
countries, less attention has always been paid to the law of the domicile of the 
parties by the courts of England and America, than by those of the continent of 
Europe, and undoubtedly the effect of the first three causes enumerated by Dr. 
Wharton has been to reduce even more the regard paid to the law of the domicile ; 
but we think that he puts the doctrine of the subjection of personal property to 
the protection and restriction of local laws” higher than the present state of the 
authorities will warrant. He thus states the rule: ‘* Movables, when not massed 
for the purposes of succession or marriage transfer, and when not in transit, or 
following the owner's person, are governed by the lex situs, except so far as the 
parties interested may select some other law.” Now undeniably the rule that the 
law of the domicile of the owner must govern in transfers of personal property, 
the maxim mobilia personam sequuntur (or as Dr. Wharton curiously repeatedly 
misprints it seguunter) has been broken in upon by many exceptions, and the 
acknowledged number of exceptions is constantly increasing, and, likely enough, 
in the end the exception may become the rule, but as yet there is hardly to be 
found a case in the English or American reports in which it is not asserted that 
the law of the domicile forms the general rule, even when the courts refuse to 
apply it to the particular question before them ; and in face of this, Dr. Wharton’s 
rule must be regarded as too sweeping ; his fourth cause, too, has hardly reached 
that degree of importance which he assigns to it. 

While Dr. Wharton’s book is addressed mainly to the American or English 
readers, he has skilfully combined the elements of foreign jurisprudence with the 
doctrines of the common law, without overloading his book with quotations from 
the continental writers, as it must be owned Judge Story has done. Yet we 
doubt whether the adoption of this method, even to the extent to which Mr. 
Wharton has employed it, is thoroughly judicious. The title of private inter- 
national law is a misnomer; the branch of law so designated has really nothing in 
common with public international law, or the law of nations; it does not find its 
support in the common consent of nations, but is strictly a part of municipal law 
and is subject to change at the will of the sovereign of a country, without origi- 
nating a casus belli. The rules governing the conflict of laws are fortunately very 
much the same in all civilized countries, but this might be said of many other 
branches of jurisprudence. We believe that this portion of the common law, 
however much it may in its earlier days have drawn nourishment from the views 
of the civilians, is now strong enough to stand alone, and we should be glad to 
see a book in which it should be treated as any other branch of the common law 

.would be treated, and in which the works of the writers in other systems of 
jurisprudence, while referred to, should be referred to only for the purposes of 
illustration, as they would be in a treatise on bailments or contracts. The danger 
of the present treatment is the temptation to render the different systems of law 
harmonious, and to seek rather what the law should be than to state accurately 
the difference between one decided case and another. We do not think Dr. 
Wharton has wholly escaped this temptation, and the large ground which he 
covers does not permit him to pay that careful attention to some of the details 
of the subject, e.g., the effect of foreign judgments, which is so important to the 
practitioners. 


556 BOOK NOTICES. 


Still we have been much pleased with Dr. Wharton’s book ; he has shown great 
diligence in collecting the later authorities; his arrangement, though elaborate, 
is lucid, and the work is the most valuable addition to the English literature on 
the subject since the publication of Judge Story’s treatise. Not the least merit 
of the learned author is the attractive style, not a common gift among legal 
writers, in which he has clothed this interesting branch of the law. Few law- 
books could be read by an intelligent layman with greater pleasure and profit 
than this. 


Massachusetts Reports, 104. Cases argued and determined in the Supreme Judi- 
cial Court of Massachusetts, January to September, 1870. ALBert G. Browne, 
Jr., Reporter. Boston: H. O. Houghton & Co. 1872. 

Tuts volume contains among other interesting decisions the Boston Theatre 
cases and that on the exemption of Harvard College from assessments for better- 
ments on some of its lands. These and others will be found in our Digest, and 
we shall only call attention to one or two. 

The case of Jones v. Boston, p. 75, which decided that a city is not liable on 
the Gen. Sts. c. 44, § 22, for an injury received by a traveller on a sidewalk 
which it is bound to keep in repair, through the falling on him of a sign which the 
proprietor of an adjoining building had suspended over the sidewalk on an iron 
rod insecurely fastened to the building, although the city had notice of the posi- 
tion and insecurity of the sign and its fastening, should be compared with 
Hewison v. New Haven, 34 Conn. 136, which does not seem to have been cited, 
There a city subject to a somewhat similar duty was held not liable for an injury 
occasioned to the plaintiff, while in the use of due care, by the falling of an iron 
weight attached to a flag which was suspended across the street by third parties, 
Both cases follow Hixon v. Lowell, 13 Gray, 59, in preference to Drake v. Lowell, 
13 Met. 292, and state the distinction which in Hixon v. Lowell the court thought 
it easier to feel than to express. 

In Hill Manufacturing Co. v. Boston & Lowell R.R. Co., p. 122, upon facts 
which were considered to warrant the inference that the defendants were liable as 
common carriers beyond their own route, it was held that the Act of Congress of 
March 3, 1851, c. 43, 9 U. S. St. at L. 635, limiting the liability of ship-owners, 
&c., does not relieve a common carrier, who ships goods over part of his route on 
a vessel which he does not own or charter, from liability for the destruction of 
such goods by an accidental fire on the vessel. ~ 

In Independent Ins. Co. v. Thomas, p. 192, the court considered themselves - 
bound by Bronson v. Rhodes, 7 Wall. 229, and Butler v. Horwitz, ib. 258, to order 
a specific judgment for gold coin upon a debt payable in gold —a point upon 
which some doubt has been felt, we believe. 

In Thomson v. Ludington, p. 193, a devise to testator’s widow during her life 
or widowhood, and at her decease or marriage ‘‘ to such of my children as shall 
then be living, share and share alike; the names of my said children are A., B., 
C., D. and E., to them and to their heirs and assigns forever,” was said to create 
a contingent remainder, following Olney v. Hull, 21 Pick. 311. On the other 
hand a devise to a wife for life, remainder to A., B., C., D., and E., ** provided 
that if any of the last five named children die before my wife, then the property 
to be equally divided between the survivors,” has been held by the same court to 
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create a vested remainder, defeasible on a condition subsequent. Blanchard v. 
Blanchard, 1 Allen, 223. Both decisions are clearly right, and Blanchard 
y. Blanchard, which has been somewhat questioned at the bar, is not unsupported 
by authority, — Hervey v. M*Laughlin, 1 Price, 264; Price vy. Hall, L. R. 5 Eq. 
399, 402; Poor v. Considine, 6 Wall. 458, 476. 

The distinction lies in the intent manifested by the testator. The moment that 
effect is allowed to an expression of intention, that an estate should vest at one 
moment rather than another, so that the same future interest may be made vested 
or contingent, at the will of the person creating it, as it clearly may be, the 
slightest difference of phraseology may suffice to establish a difference of intent, 
and may give a vested remainder by one set of words and a contingent remainder 
by another, although the same conditions are prefixed to the enjoyment by the 
one and the other. A remainder to A., B., C., D., and E., shows a present intent 
to confer a benefit on A., B., C., D., and E., although there is a divesting clause. 
One to such of my children as shall survive a certain future event manifests no 
intention to benefit all my children, but only those who survive the event in 
question. 

There are some important insurance cases in the volume. 


The Law of Life Insurance, with chapters upon accident and guarantee insur- 

ance. By GrorGe Buss, Jr. New York: Baker, Voorhis & Co. 1872. 

A Goop book on life insurance has long been needed. The subject has ex- 
panded wonderfully since Angell wrote, for the business itself has developed with 
unexampled rapidity. It is only about twenty-five years old in America, yet in 
1870 there were about $100,000,000 paid in premiums, and over 180,000 poli- 
cies issued. Of course the law which governs such an enormous mass of con- 
tracts has grown too. The questions are novel and interesting, and decisions 
would be much more abundant than they are except for the great competition of 
companies. This fact demonstrates the need of a good manual, and the advan- 
tage which companies and assured will alike derive from its use. 

The author is an accomplished member of the New York bar. The book con- 
tains the substance of the reported cases, which are mostly incorporated into 
the text. This mode of writing is easier than to condense principles into the 
body of the work, and give cases in the notes. But, though the book is‘en- 
larged thereby, it is more readable, and the subject is more readily mastered by 
lay readers, among whom this book will find a great market. We have rarely 
read a more interesting law book, and the style is unusually smooth. 

The excellent collection of life insurance reports which Mr. Bigelow has pub- 
lished contains almost all the material used which has yet been printed; but 
Mr. Bliss has procured also about thirty unpublished decisions, and has added 
to their value by his own discussions. 

Already diverse rules are adopted upon several important questions in different 
states. And in this department of law we shall experience the want of a final 
appellate court peculiarly. The same contract, for instance, receives a different 
interpretation in Massachusetts and in New York. The clause avoiding the 
policy in case of death happening in known violation of law is held in the former 
state to mean death while the assured is engaged in a voluntary criminal act, 
while in New York the proviso is not restricted to criminal acts, but includes all 
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acts in violation of law which would naturally lead to a conflict by which life 
would be endangered. Singularly enough, the conflicting rules were deduced 
from the events which were proved about the death of Cluff, the insured in each 
policy before the courts. The result of our independent state judicatures will be, 
therefore, that plaintiff's will shift the forum to suit their cases, a thing not diffi- 
cult to do where corporations do business in so many states. 

As yet we have no cases of winding up of fraudulent life companies on this 
side of the ocean. How long this can be said, is uncertain. The multitude of 
new companies is too great for the real work to be done, and the crash must 
come with some of them before long. English experience should warn all who 
insure to be very careful where and how they seek insurance. 

Accident insurance is the subject of a chapter which is perhaps hardly as 
good as the rest of the book. Guarantee insurance is almost unknown in this 
country, and the attempts to introduce it have thus far failed to accomplish 
much, But it is too soon to say as yet that it may not take root here. Acei- 
dent insurance seems to be on the decline from want of sufficiently accurate data 
to base it on. But time may cure this trouble. Certainly the accident cases 
raise questions of much interest. 

Mr. Bliss’s book deserves a good sale. It is eminently a practical work, and 
indispensable to those whose business lies in this field. 


The Law of Contracts. By Francis Hitirarp, Author of “The Law of 
Torts,” ‘* The Law of Injunctions,” &c. In two volumes. Philadelphia: Kay 
& Brother. 1872. 


Tus, we are told in the preface, ‘* has been prepared upon the same plan as 


the author's work upon the law of torts, and the idea of adding another to the 
already numerous treatises upon contracts was in part suggested by a pardonable 
desire to illustrate this other comprehensive department of civil jurisprudence.” 
It is a feature of the work, as the author says, that ‘‘ the decided cases, of which 
a brief abstract is attempted, are to a great extent recent.” There are collected 
a large number of decisions that will not be found elsewhere out of the digests. 
The collection is not exhaustive, nor is the handling of them able, but the diflicul- 
ties to be overcome are great, and the practitioner may find the book convenient. 
We have before remarked on the objectionable habit of citing the English Law 
Reports according to the parts, instead of the volumes in which they are bound; 
thus, ‘* Appleby v. Myers, Law Rep. (Eng.) September, 1866, p. 614;” instead 
of **L. R. 1 C. P. 615;” and we may add, L. R. 2 C. P. 651, where the 
earlier decision was reversed. We must add another objection to this sort of 
thing, ** Warburton vy. Great,” for Warburton vy. Great Western R. Co. ; a method 
of abbreviation much used by the author. 


Michigan Reports. Report of Cases determined in the Supreme Court of Michi- 
gan from January 5 to the end of the April term, 1870. The same from July 
5 to October 21, 1870. Hovey K. Crarke, State Reporter. Vols. II. and 
III. being Vols. XX. and XXL of the Series. Detroit: Richmonds & Backus. 
1871. 


Tue Michigan Reports rank, we think, first among those that reach us from 
the western states. ‘The decisions are vigorous and searching, and the report- 
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ing is fair. Rather too much space is devoted to counsels’ briefs ; the head-notes 
are at times too long, and, as we have before remarked, tend to incorporate 
the opinion. 
We note the following among the decisions in Vol. XX.: In Pipp v. Reynolds, 

p. 88, the declaration alleged that one E. had contracted to do certain work for 
the plaintiff, and that the defendants subsequently promised for a consideration 
moving from E. to do said work for the plaintiff, by reason of which promise the 
defendants became liable to perform said work for the plaintiff. //e/d, that the 
declaration was demurrable for not alleging to whom the promise was made. If 
the promise was made to E. the plaintiff could not recover. In Davis v. The De- 
troit & Milwaukee RR. Co., p. 105, the plaintiff who was in the employ of the de- 
fendant sued for damages from an injury caused by another employee, claiming 
that the latter was notoriously negligent and unfit for his position, but it was held 
that as the plaintiff continued in the employ of the road with knowledge of said 
employee’s negligence and without complaint, he assumed all risks resulting from 
such negligence. In Dalrymple v. Sheehan, p. 224, the plaintiff and S. purchased 
as equal part-owners, a vessel which they mortgaged for the purchase-money. 
The plaintiff paid his share of the purchase-money, and on the defendant's pro- 
ceeding to sell under the mortgage, prayed that S.’s share only might be sold. 
Bill dismissed. Michigan Central R.R. Co. vy. Anderson, p. 244, decides that 
where A.’s building was consumed by fire communicated from the railroad’s 
engine, it was erroneous to instruct the jury that ‘*‘ Regard must be had to the 
actual state of things at the time; the-force and direction of the wind, the dry- 
ness of the weather, and the proximity of the building to the railroad; and that 
what might be ordinary care on a still and wet day might not be in a windy and 
dry one, and when near to combustible matter. Tripp v. Hasceig, p. 254, de- 
cides that ripe crops pass by a conveyance of the land upon which they are 
standing. In Delashman v. Berry, p. 292, by the terms of a lease the lessee held 
for one year with privilege of three years, and covenanted to deliver up the 
premises ‘* at the end of said term.” Holding over for five days after the termi- 
nation of the first year was held an election to hold for three years. In Wait v. 
Pomeroy, p. 425, the maker of a note added a clause below the note making its 
payment depend upon a condition. Held, that cutting off this memorandum 
rendered the note void in the hands of an innocent holder. The People v. Salem, 
p- 452, is the very interesting and important case which we printed and commented 
on in our last volume, page 126. This was an application by a railroad for a 
mandamus to compel the Township Board of Salem to issue bonds in aid of the 
construction of the railroad, as authorized by an act of the legislature. After a 
very elaborate examination of the questions involved it was held that said act 
was unconstitutional, as it authorized taxation which was not for a ** public pur- 
pose.” Mandamus refused. Judge Graves in a dissenting opinion contends 
that a railroad is a public use for the purpose of being aided by taxation. 

The volume concludes with a panegyric on the late Senator Howard. 

Volume XXI. contains a number of interesting cases, a few of which we cite. 

Crane vy. Reeder, p. 24, discusses the doctrine of escheats. The subject is 
presented by the question whether a title passed by escheat on failure of heirs, to 
Michigan when a territory or to the United States; and if to the territory, 
whether it could transfer its rights before office found. The court sustained the 
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title of the territory and its grantee. Detroit v. Blackeby, p. 84, was an action 
against the city of Detroit for an injury occasioned by a defective crosswalk, 
The majority of the court held the city not liable, reasoning it seems as follows: 
that municipal corporations in general were liable for positive mischief produced 
by their active conduct, and not for mere error of judgment. That in case of a 
public nuisance they would not be liable to an individual, but otherwise in the 
case of a private grievance. That townships and public bodies which were not 
incorporated cities or villages were not liable for a neglect of duty, and that the 
only ground for holding a municipal corporation liable—that the franchises 
granted to it were suflicient consideration for an implied promise to perform the 
duties imposed by the charter —was unsound. The Insurance Co. v. 
Olmstead, p. 246, holds that where an interrogatory in an application for insu- 
rance was answered in good faith by an applicant under direction of an insurance 
agent who had knowledge of all the facts in the case, the company who issued 
the policy could not resist payment on the ground that said answer was untrue. 
Minock vy. Shortridge, p. 304, is an interesting case upon the contract of an 
infant. Ina suit upon a note made by the defendant when an infant, the court 
held that in such case the maker could, upon attaining majority, elect between 
confirmation or avoidance of the note, after which election the contract was for 
ever binding or void between both parties. Until election the infant might sue 
upon and thereby confirm the note, but could not be sued upon it. It was fur- 
ther held that there might be a conditional, qualified, or restricted ratification of 
such note. Burson v. Huntington, p. 415, holds that a note that was taken by the 
payee from a table where the makers had left it for a moment with directions to 
the payee not to touch it, was void in the hands of a bond fide holder for value. 
The table of Michigan cases cited is omitted in the above volumes. 


Cases determined in the United States Circuit Courts for the Eighth Circuit. Re- 
ported by Joun F. Ditton, the Circuit Judge, Vol. 1. Davenport, Iowa: 
Griggs, Watson, & Day. 1871. 

Tuts volume is, we believe, the first published in any of the circuits since the 
appointment of the new circuit judges, and it well illustrates the necessity of the 
creation of the additional judgeships. The eighth circuit extends over the states 
of Minnesota, Iowa, Missouri, Nebraska, Kansas, and Arkansas, and includes 
eight districts, Missouri and Arkansas each being divided into two districts. 
There are over a hundred cases decided in this volume, in many of which elaborate 
opinions have been prepared. It is manifest that it would have been impossible 
for Mr. Justice Miller to have sat at the trial of all these causes, even without the 
labor of writing the opinions, and have any time left for the performance of his 
duties at Washington. 

On examining the volume it will be found that Judge Miller delivered the 
opinion, or the charge, in twelve cases ; Judge Dillon, the circuit judge, in sixty- 
five, and the district judges on the average about three, while Judge Miller did 
not sit in eighty-five cases, and Judge Dillon in twenty-four. The principal 
labor of the circuit has fallen on Judge Dillon, who has also taken upon himself 
the duty of reporter. He says in his preface that he includes in the series of 
which this volume is the first, ‘* only such of the current cases as are believed 
to be important in principle or useful to the practitioner in the federal courts.” 
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The book is very well edited. The statements of fact are clear without being 
over long, the head-notes are good of their kind (which is the kind we do not 
prefer) and the value of the book decidedly increased by notes, sometimes of 
considerable length, and always full of law. 

Some of the opinions would bear judicious pruning, especially those of the 
District Judge for the Eastern District of Arkansas. Even Judge Dillon himself 
might sometimes cultivate brevity to advantage, — like one of the greater gods of 
the judicial Olympus, Judge Story. 

The cases reported are quite varied and generally interesting, including, of 
course, a number of questions arising out of the late rebellion; points of con- 
stitutional law, bankrupt law, railroad law, and various other topics. 

The part of the book containing cases decided in the Iowa district bears many 
traces of the controversy between the federal and state courts concerning the 
collection of taxes to pay judgments against counties on bonds issued in aid of 
railroads. 

The following are some of the cases decided : — 

In Brown vy. Hiatt, p. 372, it is held that where the complainant, a creditor, 
resided in an insurrectionary state, and the respondent, a debtor, in a state which 
adhered to the Union during the whole period occupied by the late civil war, the 
statute of limitations of the state in which the debtor resided was suspended by 
the war, although it had begun to run before the war begun. 

In United States v. Van Fossen, p. 406, it is held that it is no defence to sure- 
ties on a recognizatice given to the United States in a criminal case in the dis- 
trict of Kansas, that their principal could not be produced because he was 
confined in the Missouri penitentiary for an offence committed after the recog- 
nizance was entered into. 

In Von Glahn v. Varrenne, p. 515, it is held that a discharge of a debtor under 
a state insolvent act is as valid against a resident alien creditor as if the latter 
were a citizen of the state. 

In King v. Wilson, p. 555, Judge Dillon reviews the decisions of the Supreme 
Court of Iowa on the constitutionality on the acts of the legislature of that state 
authorizing municipal aid to railroads, showing that such acts were for a series of 
years held to be unconstitutional, but while wholly dissenting from the conclusions 
arrived at in the latest decisions of the state court which overruled the former 
decisions, considers himself bound to render judgment in accordance with it. He 
states the result arrived at by the state court as follows: ‘* It is not constitu- 
tional to tax the people to pay for the debt incurred to aid in building railroads 
where stock was received in return, but it is constitutional to tax them for this 
purpose where the tax is given as a gratuity to the railroad company, and noth- 
ing is received by the municipal corporation or the tax-payer.” This he justly 
calls ‘* an anomalous result.” 

In Phillips v. Hatch, p. 571, it is decided that a promissory note given by a 
resident of a state not in rebellion to a resident of a state in rebellion prior to the 
proclamation of the President declaring the suppression of the rebellion is void. 


Message of Governor B. Gratz Brown to the adjourned session of the Twenty- 
sixth General Assembly of the State of Missouri, December 6, 1871. Jefferson 
City: 1871. 
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WE are glad to find in this message the following sensible remarks about 
acquittals on the ground of insanity. We have before now advocated the legis- 
lation which Governor Brown here recommends. 

** The law relating to acquittal on the ground of insanity, which leaves an option 
to the jury, is virtually inoperative. It should provide that where any plea of 
insanity is relied on in any criminal case involving life, the jury should be re- 
quired to return in like manner with their verdict whether the prisoner was 
acquitted on the ground of insanity, and in that event the court should order the 
accused to be sent to an asylum for insane criminals, only to be released after 
proper examination and under suitable regulation, The difliculty that renders 
inoperative section 43, act 1, chapter 10, consists in the fact that the jury is 
permitted to acquig without taking note of the plea of insanity. By rendering it 
obligatory, the section may be made to conduce much to the ends of justice. 
Homicidal mania is a danger that society is certainly entitled to be protected 
against, by restraint if not by punishment.” 


The Journal of Psychological Medicine: a quarterly review of diseases of the 
Nervous System, Medical Jurisprudence, and Anthropology. Edited by Wit- 
uM A. Hammonp, M.D. For January, 1872. 

Tue January number of this excellent review contains several articles inter- 
esting to lawyers. The first article in the number is on ‘‘ Psychical status and 
criminal responsibility of the totally uneducated deaf and dumb,” by Isaac Lewis 
Peet, who makes a contribution of some value to the literature of the subject. 
The editor contributes a review of Ray’s Medical Jurisprudence, and remarks on 
** Medico-legal points in the case of David Montgomery.” In this case which 
was a prosecution for murder, defended on the ground of insanity, Dr. Ham- 
mond testified as a medical expert. He was called by the defence, but he 
went to the place of trial under an arrangement with the prosecution, that he 
should be ealled by the government, and should receive five hundred dollars for 
his services. The counsel for the defence knew at the time of the trial that he had 
been employed by the District Attorney, but did not know, according to his state- 
ment made in an affidavit of the amount which he was to receive, when he called 
him as a witness. The facts, however, came out during the trial. The prisoner 
was convicted of murder in the first degree, and a motion for a new trial was 
made on the ground of irregularity in these proceedings. The motion which came 
on for hearing before E. Darwin Smith, J., was denied. The following extract 
will show the scope of his decision: ‘* The District Attorney, it is true, might 
have required the attendance of Dr. Hammond on subpeena, but that would not 
suflice to qualify him to testify as an expert, with clearness and certainty, upon 
the questions involved. He would have met the requirement of a subpeena if he 
had appeared in court when he was required to testify, and given proper im- 
promptu answers to such questions as might then have been put to him in behalf 
of the people. He could not have been required under process of subpeena to 
examine the case, and to have used his skill and knowledge to enable him to give 
an opinion upon any points of the case, nor to have attended during the whole 
trial, and attentively considered and carefully heard all the testimony given on 
both sides, in order to qualify him to give a deliberate opinion upon such testi- 
mony as an expert in respect to the question of the sanity of the prisoner. Pro- 
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fessional witnesses, I suppose, are more or less paid for their time and services, 
and expenses, when called as experts in important cases, in all parts of the 
country. The question, what amount is paid, or agreed to be paid in such cases, 
cannot affect the regularity of a trial. It may, perhaps, properly affect the ques- 
tion of their credit with the jury. In this case it appears that the facts in respect 
to the employment and payment of Dr. Hammond were fully and publicly stated 
in the presence of the jury before the case was given to them, and were well 
known to them, and may have, and must, have had, such influence with them as 
they thought proper to give to them under the circumstances of this case.” 

The article contains also some interesting general observations on the legal 
status of epileptics. 

The review of Ray is very thorough. We are glad to see that the Journal is 
no believer in the doctrine of moral insanity. 

Of the medical articles in the Journal it is not within our province to speak. 
If they are as good, and we have no reason to doubt that they are, as the 
“* medico-legal” contributions, they are certainly of no ordinary excellence. 


The Western Jurist. For February. 


The United States Jurist. For January. 


The Jurist is now published quarterly, each number containing about one hun- 
dred pages. In the present issue we find an interesting article on “ Judicial 
Reforms,” by Mr. Justice Miller, which gives an alarming account of the condi- 
tion of business in the Supreme Court of the United States; a quarterly table of 
criticised cases, with editorial notes; English and American digests; book 
notices ; the United States Supreme Court Calendar, and Legal Intelligence. 


The American Law Times. 

The Internal Revenue Record and Customs Journal. New York. 
The National Bankruptcy Register. New York. 

The Insurance Law Journal. For November, 1871. 
The Pacific Law Reporter. 

The Albany Law Journal. 

The Chicago Legal News. 

The Legal Gazette. Philadelphia. 

The Legal Intelligencer. Philadelphia. 

The Legal Opinion. Uarrisburg, Pa. 

The Pittsburg Legal Journal. 

The New York Daily Transcript. 

The Canada Law Journal. Toronto. For January. 


The Local Courts’ and Municipal Gazette. For January. 


Le Droit Civil Canadien Suivant Vordre E’table par les Codes. 
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La Revue Critique de Legislation et de Jurisprudence du Canada. January. 

We find in this number of the Revue Critique some interesting remarks on 
judicial appointments by Mr. Witt1am H. Kerr, apropos of the recent patron- 
age scandal in England. From what Mr. Kerr says, it would seem that in those 
matters Canada — or, to speak more accurately, the Province of Quebec — is 
as badly off as we are in the United States. Mr, Kerr says that the excitement 
manifested by the English over the evasion of the law by the government will 
hardly be comprehensible to the inhabitants of the Province; and such is the 
fondness among them for maneeuvres of this kind that their only regret will be 
that there is at present no opportunity in Quebec for an analogous proceeding. 
** In Quebec, to the shame of its inhabitants, let it be regretfully said, there is no 
public opinion, It is quite possible to excite religious or national hatreds; but it 
is simply impossible to interest the public in the administration of justice. Now- 
a-days, the grand object of man’s existence being to make money, the proper 
administration of the law, the purity of the bench, and the security of property 
and life, are subjects which do not command public attention. Absorbed in 
money-making, the people of the Province of Quebec have no time for any other 
occupation. Municipal, protectionist, railway, religious, and political rings man- 
age the affairs of the country. Seats on the Bench are amongst the prizes 
offered by political rings for uncompromising support; and it makes very little 
matter whether rouge or bleu be in the ascendant, the same principle is acted on 
by both parties, and generally judgeships are conferred, not on account of fitness 
for the office, but because it is necessary to provide for a member of the party 
in power.” ‘ 

If these statements are correct, —and we know of no reason to doubt their 
truth, — they seem to show that the causes which have produced our Barnards and 
Cardozos are of a very general character, and are quite independent of the form 
of government, and even of the system of appointment. In Canada, in New 
York, and we believe we may add in Australia, those who are interested in the 
improvement of law and politics find themselves face to face with the same prob- 
lem. Mr Kerr says, among other things, that judges now receive in Montreal 
and Quebec salaries of £1,000 per annum, the same amount allowed them sixty 
years ago, ** when the actual expenses of living were not one half what they are 
at present.” The remedy which Mr. Kerr proposes for the present state of 
things is an increase of salaries and the vesting of the right of appointment 
jointly in the Government, the Bar, and the Bench. Behind all this, however, 
as we know so well in the United States, is admission to the Bar. Unless the Bar 
itself can be improved by a rigid exclusion of uneducated men, giving it a voice 
in the selection of judges will be of little use. From Mr. Kerr’s silence on this 
point, we suppose that this additional difficulty does not exist in Canada. 


The Law Magazine and Law Review. For February. 


The Law Magazine has changed itself into a monthly, and, to judge by the 
first number of the new series, has suffered nothing by the change. The leading 
articles seem to be more weighty than of late, though, perhaps, this is due to the 
fact that almost all of them relate to matters of a general and not technical 
character. The table of contents is as follows: ‘* Introductory. I. The Legal 
Education Question. By ANDREW EpGar, LL.D. Il. The Judicial Committee 
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of the Privy Council, with special reference to India. By Cuartes Cotert, 
late a judge of the High Court of Madras. III. International Copyright. IV. 
The late Edwin Wilkins Field. V. Protest of the Lord Chief Justice of Eng- 
land. VI. The New Law Courts. Legal Gossip. . Book Notices,” &. The 
book notices are not so well done as they might be. The articles are all inter- 
esting. 


The Law Times. London. 
The Solicitors’ Journal and Reporter. 


N. B. — We have been compelled by want of space to defer noticing some of 
the books received until next time. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JANUARY, 1872. 


Alabama Reports. Vol. 45. (Jones.) 8vo, sheep, $6.00. Montgomery. 

American Reports. Vol. 8. (Thompson.) 8vo, sheep, $6.00. John D. Parsons, Jr., 
Albany. 

Armould on the Law of Marine Insurance. Fourth Edition. 2 vols. Imperial 8vo. 
52s. 6d. (Vol. 1 published.) Stevens & Son, London. 

Bell’s Principles of the Law of Scotland. Sixth Edition. 8vo, 80s. Clark, Edin- 
burgh. 

Bigelow’s Reports of the Life and Accident Insurance Cases determined in the Courts 
of America, England, and Ireland, between January, 1871, and January, 1872. 
8vo, sheep, $7.50. Hurd & Houghton, New York. 

Bishop on Criminal Procedure. Pleading, Evidence, and Practice in Criminal Cases. 
Second Edition, revised and enlarged. 2 vols. 8vo, $15.00. Little, Brown, 
& Co., Boston. 

Browne’s Medical Jurisprudence of Insanity. 8vo, cloth, $4.50. J. & A. Churchill, 
London; Sumner Whitney & Co., San Francisco. 

Campbell on the Law of Negligence. 8vo, cloth, $2.00. Stevens & Haynes, Lon- 
don; Sumner Whitney & Co., San Francisco. 

Copinger’s Index to Precedents in Conveyancing and to Common and Commercial 
Forms. Royal 8vo, 28s. Stevens & Haynes, London. 

Court of Claims Reports. Vol. 6. (Nott & Huntington.) 8vo, sheep, $5.00. W. 
H. & O. H. Morrison, Washington. 

Cox’s Law and Science of Ancient Lights. Second Edition, almost entirely re- 
written. S8vo, 6s. Sweet, London. 

Cox’s (Rowland) American Trade-mark Cases. A Compilation of all the Reported 
Trade-mark Cases decided in the American Courts prior to the year 1871, with 
an Appendix containing the leading English Cases. 8vo, sheep, $8.00. R, 
Clarke & Co., Cincinnati. 

Dillon’s United States Circuit Court Reports for the Eighth Circuit. Vol. 1. 8vo, 
sheep, $6.00. Griggs, Watson, & Day, Davenport. 

Elmer’s Practice in Lunacy. Fifth Edition. Crown 8vo, 2ls. Stevens & Sons, 
London. 

Field’s International Code. Outlines of an International Code. By David Dudley 
Field. 8vo, sheep, $6.00. Diossy & Co., New York. 

Fisher’s Annual Digest of all the Reports. By R. A. Fisher. 8vo, $6.00. Henry 
Sweet, London. 

Fisher’s Digest of the Reported Cases (from 1756 to 1870 inclusive) relating to 
Criminal Law, Criminal Information, and Extradition. 8vo, sheep, $7.50. 
Sumner Whitney & Co., San Francisco. 

Gazzam’s Bankruptcy Digest. American and English Bankruptcy Digest and Rules 
of Practice in U.S. Courts in Bankruptcy. Compiled by A. W. Gazzam. Vol. 1. 
8vo, sheep, $7.50. W. C. Little & Co., Albany. 
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Gazzam’s Treatise on the Bankrupt Law. Fourth Edition. 8vo, sheep, $6.50. 
W. C. Little & Co., Albany. 

Georgia Reports. Vol. 41. (Hammond.) 8vo, sheep, $7.00. J. W. Burke & Co., 
Macon. 

Hall’s ‘Treatise on the Law relating to Profits a Prendre and Rights of Common. 
8vo, Sweet, London. 

Hawes Will Case. The Contested Will Case of Horace Hawes. By J. C. Bates. 
8vo, sheep, 36.00. A. L. Bancroft & Co., San Francisco. 

Hilliard on Contracts. The Law of Contracts. By Francis Hilliard. 2 vols. 8vo, 
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UNITED STATES. 


Tne AtaBama Crarms.— The tribunal of arbitration appointed under the 
treaty of Washington held their first meeting in Geneva on the 17th of December ; 
and after the presentation of the cases on behalf of the British and American 
Governments, adjourned till the 15th of June. The tribunal is constituted as fol- 
lows: England is represented by Sir ALEXANDER James Epmunp CockBurn, 
Lord Chief Justice of the Queen’s Bench; the United States, by Cuarves 
Francis Apams, of Massachusetts; Switzerland, by Jacques Srimprut, for- 
merly President of the Swiss Confederation; Brazil, by Marcos ANTONIO DE 
Arango Baron bE Irususa, Minister of Brazil at Paris; and Italy, by Count 
Feperic Sciopis DE SALERANO, who has been chosen President of the Com- 
mission. The English case was submitted by Lord TenrerDEN as agent; and 
that of the United States by J. C. B. Davis, Assistant Secretary of State. Sir 
RovunDELL PatMer is counsel for Great Britain, and M. Evarts, of 
New York, Cates CusninG, of Massachusetts, and Morison R. Waite, of 
Ohio, are to argue on behalf of the United States. 

We give a short abstract of the American case. The unfriendliness of the 
British government towards the United States during the rebellion is reviewed 
at length, especial reference being made to the premature recognition of the 
rebels as belligerents. 

The next head of the statement is an exposition of the duties of a neutral 
power as established by international law. It is contended that there is a con- 
currence of English, American, and Continental opinion to establish the duties 
of neutrals under twelve points stated as follow: First, that it is the duty of a 
neutral to preserve strict and impartial neutrality as to both belligerents during 
hostilities. Second, that this obligation is independent of municipal law. Third, 
that a neutral is bound to enforce its municipal laws and its executive proclama- 
tion ; that a belligerent has the right to ask it to do so, and to ask for legislation 
to‘increase the power of the executive to this effect. Fourth, that a neutral is 
bound to exercise due diligence to prevent the fitting out, arming or equipping, 
within its jurisdiction, of any vessel which it has reasonable grounds to believe is 
intended to cruise or to carry on war against a power with which it is at peace. 
Fifth, that a neutral is bound to use due diligence to prevent the construc- 
tion of such a vessel. Sixth, that a neutral is bound to use like diligence to pre- 
vent the departure from its jurisdiction of any vessel intended to cruise or carry 
on war against any power with which it is at peace; such vessel having been 
specially adapted, in whole or in part, within its jurisdiction, to warlike use. 
Seventh, that a neutral may not permit or suffer either belligerent to make 
use of its ports or waters as the base of naval operations against the other. 
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Eighth, that a neutral is bound to use due diligence in its ports or waters to pre- 
vent cither belligerent from obtaining there a renewal or augmentation of military 
supplies, or arms for belligerent vessels, or the recruitment of men. Ninth, that 
when a neutral fails to use all the means in its power to prevent a breach of neu- 
trality of its soil or waters, in any of the foregoing respects, the neutral should 
make compensation for the injury resulting therefrom. Tenth, that this obliga- 
tion is not discharged or arrested by the change of the offending vessel into a 
public man-of-war. Eleventh, that this obligation is not discharged by a fraudu- 
lent attempt of the offending vessel to evade the provisions of a local municipal 
law. Twelfth, that the offence will not be ‘‘ deposited” so as to release the lia- 
bility of the neutral even by the entry of the offending vessel in a port of the 
belligerent, and by its then becoming a man-of-war, if any part of the original 
fraud continues to hang about the vessel. 

Then follows an exposition of ‘* wherein Great Britain failed to perform its 
duties as a neutral,” together with the separate history of each of the rebel 
cruisers against American commerce. The conduct of the English government is 
contrasted with that of the other maritime powers of the world, all of whom main- 
tained a genuine neutrality ; and it is contended that British territory was, during 
the whole struggle of the rebels, the base of their naval operations. 

The claims stated by the American Commissioners may be classified as follows : 
First, the claims for direct losses growing out of the destruction of vessels and 
their cargoes by the insurgent cruisers. Second, the national expenditures in the 
pursuit of these cruisers. Third, the loss in the transfer of the American com- 
mercial marine to the British flag. Fourth, the enhanced payments of insurance. 
Fifth, the prolongation of the war and the addition of a large sum to the cost of 
the war and the suppression of the rebellion. No summary in figures for the 
claims under either of these heads is presented in the statement; but reference 
is made to such of the papers presented in evidence as will enable the tribunal to 
arrive at a just estimate. The United States further make a claim for interest at 
seven per cent upon the claims to the day when the award is payable by the terms 
of the treaty, viz., twelve months after the date of the award. The first day of 
July, 1863, is suggested as the most equitable day from which the computation of 
interest should be made. The statement sets forth, in conclusion, the expedi- 
ency of an award by the tribunal of a gross sum to be paid by Great Britain to 
the United States. 

The statement itself is contained in a printed volume of five hundred pages, 
and is accompanied by seven printed volumes made up of documents, official 
correspondence, and other evidence in support of the American case. : 


LeGat Tenper Decision. — In Knox v. Lee and Parker v. Davis, the Supreme 
Court have overruled their own recent decision in Hepburn vy. Griswold, 8 Wall. 
618. We have already discussed at length the merits of the question in Vol. IV. 
of the Law Review, p. 604. Whatever be thought of the later decision itself, 
the method by which it was obtained cannot but grieve the judicious. 


Supreme Court. Appeat rrom THE Court or Ciaims. The United States 
v. Klein. — In this case the court pass upon the constitutionality of what is known 
as Drake’s amendment to the Appropriation Act of July 12, 1870. The amendment 
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declares in substance that no pardon, acceptance, oath, or other act performed in 
pursuance, or as a condition of pardon, shall be admissible in evidence in support 
of any claim against the United States, or to establish the right of any claimant to 
bring suit in that court; nor, if already put in evidence, shall be used or con- 
sidered on behalf of the claimant, by said court, or by the appellate court on 
appeal. Proof of loyalty is required to. be made, according to the provisions of 
certain statutes, irrespective of the effect of any executive proclamation, pardon, 
or amnesty, or act of oblivion; and when judgment has been already rendered on 
other proof of loyalty, the Supreme Court, on appeal, shall have no further juris- 
diction of the cause, and shall dismiss the same for want of jurisdiction. Further, 
the acceptance of a pardon without disclaimer is to be taken as conclusive evi- 
dence of the acts pardoned. This enactment is pronounced unconstitutional. 
“‘ Congress,” in the language of the court (Case, C. J.), ‘* has already provided 
that the Supreme Court shall have jurisdiction of the judgments of the Court of 
Claims on appeal. Can it prescribe a rule in conformity with which the court 
must deny to itself the jurisdiction thus conferred, because, and only because its 
decision in accordance with settled law must be adverse to the government and 
favorable to the suitor? This question seems to us to answer itself. The rule 
prescribed is also liable to exception as impairing the effect of a pardon and thus 
infringing the constitutional power of the executive.” MiLter and Brap.ey, 
while concurring with the rest of the court on this point, dissent from the view 
that, under the act concerning captured and abandoned property, there remains 
in the former owner, who has given aid and comfort to the rebellion, any interest 
in the property or its proceeds when it has been sold and paid into the treasury, 
or has been converted to the use of the public under the act. The dissenting 
judges rely on the reasoning of the court in United States v. Anderson, 9 Wall. 
65, and United States v. Padelford, 9 Wall. 531. 


In the case of Semmes v. City Five Insurance Co., when by the policy the 
right to sue on it ceased within twelve months after loss, and the plaintiff was 
prevented from suing by reason of the war, and did not actually sue until more 
than twelve months after loss, exclusive of the time of the war, it is held by the 
same court (MILLER, J., giving the opinion), that although the statute of limi- 
tations is capable of enlargement to accommodate a precise number of days of 
disability, yet the contract in a policy of insurance is not; that this clause of the 
contract is rebutted by the state of war, and is not presumed to revive when the 
war ceases, as the court below wrongly decided. 


Ward v. State of Maryland involves an interesting point of constitutional 
law. The act of the legislature of Maryland of 1868, c. 413, provides that 
“no person, not being a permanent resident of this state, shall sell, offer for 
sale, or expose for sale, within the limits of the city of Baltimore, any goods, 
wares, or merchandise, other than agricultural products and articles manufac- 
tured in the state of Maryland, either by card, sample, or other specimen, 
or by written or printed trade-list or catalogue, whether such person be the 
maker or manufacturer thereof or not, without first obtaining a license so 
to do.” The cost of a license is three hundred dollars a year, and a penalty 
is imposed for selling without license. Resident traders, with certain excep- 
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tions, are required to procure licenses, costing according to the amount of 
stock from ten to one hundred and fifty dollars. The Court of Appeals pro- 
nounced the law constitutional. The counsel for the plaintiff in error contended 
that the act was repugnant to that clause of the Constitution of the United States 
which gives Congress the power to regulate commerce with foreign nations and 
among the several states; and also to the second section of Article IV., which 
declares that ‘*the citizens of each state shall be entitled to all privileges and 
immunities of citizens of the several states.” 

The court (CLurvorD, J., giving the opinion) reversed the judgment of the 
court below, holding the act to be repugnant to section second of Article IV. 
Braptey, J., is of opinion that the act is in violation of the commercial clause 
of the Constitution also. 


Tribilcock v. Wilson & ux. affirms Bronson v. Rodes, 7 Wall. 229, in deciding 
that a note for dollars, payable by its terms in specie, means payable in so 
many gold or silver dollars of the coinage of the United States. BrapLey 
and Mitier, JJ., dissent. This case decides also (overruling Roosevelt v. 
Meyer, 1 Wall. 512) that this court has appellate jurisdiction under the twenty- 
fifth section of the judiciary act of 1789, or the second section of the amendatory 
judiciary act of 1867, though the decision in the court below sustained the valid- 
ity of the act of Congress declaring the notes a legal tender. 


ARKANSAS. 


Unitep Srates Crrcurr Court. Eastern District or Arkansas. Osborn 
v. Nicholson. — The plaintiff sued on a note given in 1861, the consideration of 
which was a negro slave warranted a slave for life. Art. 15, sect. 14, of the 
constitution of Arkansas, which went into operation in 1868, forbids recovery on 
such contracts. The court gave judgment for the defendant. 

A similar point has recently been decided the other way in the case of Mc- 
Elwain v. Mudd, 44 Ala. 48, Fitzpatrick v. Hearne, 44 Ala. 171. 


DELAWARE. 


The Honorable Willard Hall has resigned his seat on the bench of the United 
States Court for the district of Delaware, after a faithful service of nearly fifty 
years. He had won the esteem and confidence of the bar to a very notable 
degree by his ability and conscientious discharge of duty during a remarkably 
long period. The Bar Association of Newcastle County have offered to the court 
a series of resolutions expressive of the high esteem in which he was universally 
held. Judge Hall has been a prominent member of Congress, and rendered very 
efficient service in the Convention which framed the present constitution of Dela- 
ware. He was the compiler of the excellent Digest of Delaware statutes, which 
was, until the establishment of the Revised Code, the sole compendium of the 
statute law of the state. He was graduated at Harvard College in 1799, and 
appointed United States District Judge in 1823. He is succeeded by the Hon. 
Edward G. Bradford of Wilmington. 
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GEORGIA. 


Unrrep Srates District Court. District or Groraia. United States v. 
Stark et al. —This was an action brought to recover the duties on merchandise 
imported by the defendants into the port of Savannah on the seventh day of May, 
1861. Defendants claimed that Savannah was, at that time, in effect, a port of 
the Confederate States, and that the Confederate government only was entitled 
to receive duties on imports at that port. The cases of United States v. Hayward, 
2 Gall. 486, and United States v. Rice, 4 Wheaton, 247, were relied upon. Held, 
by Woops, J., that the cases cited were not in point, since the Confederate States, 
as a sovereign power, never had an existence, and that the port of Savannah 
was at all times a port of the United States. 


ILLINOIS. 


RELEASE oF Dower. — Supreme Court. Morton v. Noble. — We learn from 
the Chicago Legal News that several of the ablest members of the Chicago bar 
had given opinions before the decision in this case was rendered, contrary to the 
conclusion arrived at by a majority of the judges. Scorr, J., delivered the 
opinion of the court. 


“The appellee, by proof of her marriage with Noble, his death and seisin of her 
husband during coverture, having made out a prima fucie case entitling her to dower, 
the question arises whether the defence set up by the appellants is sufficient in law 
to bar her dower. 

“From the stipulation as to the facts, it appears that Mark Noble, the husband of 
the appellee, was seised in fee-simple of the land in which dower is claimed, and that 
on the seventh day of October, 1836, he and his wife, the appellee, duly made, exe- 
cuted, and both acknowledged in due form of law, a deed conveying the title in fee- 
simple to Benjamin Harris, which deed was duly delivered to Harris on the same 
day, but was not recorded until the thirty-first day of August, 1887. After the mak- 
ing and delivery of the deed to Harris, but before the same was recorded, one Jeffer- 
son Gardner recovered a judgment in the municipal court of Chicago, against Mark 
Noble, for the sum of two hundred and fifty-one 56-100 dollars, which judgment 
became a lien on real estate on the seventh day of July, 1837. At the date of the 
conveyance to Harris the land was vacant and unoccupied, and such proceedings 
were subsequently had that the premises were sold on an execution issued on the 
Gardner judgment, and Harris failing to redeem, the title matured in the purchaser 
at that sale, and the appellants now claim title through certain mesne conveyances 
as the grantees of the purchaser. 

“Mark Noble died in 1863 intestate, and the appellee filed her petition claiming 
dower in the premises. 

“ We are of opinion that the deed to Harris was effectual to pass the right of dower, 
and the title never having failed or been defeated by reason of any prior lien or 
incumbrance, or any act on the part of the grantor, the right of dower is forever 
barred. The decree of the Superior Court is reversed.’” Watker and McALListTER, 
JJ., dissented. 


It seems to us after reading this decision that much may be said in support of 
the opinion of the lawyers and dissenting judges. In the view of the majority 
of the court the main point to be settled would appear to be, Who was in fault, 
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the grantor or the grantee? If the grantor, the wife’s right of dower is not 
barred; if the grantee, the wife’s right of dower is gone forever. The court 
decided substantially that if the wife’s release of dower was good as between her 
and her grantee, it was also effectual as between her and all others whether they 
derived title through her grantee or not. Does not this view give to a wife's re- 
lease of dower the effect of a conveyance? It is, however, well settled that the 
right of dower cannot be conveyed. A woman by joining in a deed with her 
husband may bar her right of dower, but only by way of estoppel. She by so 
doing says in effest to her grantee, ‘‘I will never claim dower in the estate con- 
veyed by my husband of you nor of any one who derives title to the said estate 
through you.” The appellee in the present case was certainly estopped to claim 
dower of Harris. If the appellant derived title through Harris the correctness of 
the decision of the court cannot be questioned. But the appellant does not claim 
under Harris. He is a stranger to the appellee. In Robinson v. Bates, 3 Mete. 
40, it is said that ‘it is clear that a stranger cannot be bound by, nor take 
advantage of an estoppel. An estoppel to be binding must be reciprocal, and 
parties and privies only are bound thereby.” See also Kitzmiller v. Van Rensse- 
laer, 10 Ohio St. 63; Harriman v. Gray, 49 Me. 537; Stinson v. Sumner, 9 
Mass. 143, and especially Dearborn v. Taylor, 18 N. H. 153. 


Supreme Court. Planing Mill Lumber Co. v. City of Chicago. — The court 
(McA tuisrer, J.) reversed the judgment in this case, as well as in fifty-two 
others, for want of placita or convening order in the record. The defect could 
not be aided by the bill of exceptions, inasmuch as this did not become a part of 
the record till after judgment. 


Unitep States Disrricr Court. Norruern District or In 
re Sands Ale Brewing Co. is on the question of insurance. Judge BLopGert 
holds that a covenant to insure buildings in a trust deed gives the vendee or 
mortgagee a lien on the proceeds of such insurance, although the policies were 
not regularly assigned, but taken out in the name of the bankrupt. 


Supreme Court. Illinois Central R.R. Co. v. Frankenburg. — This case 
follows the English rule adopted in Muschamp’s Case, 8 M. & W. 421, that a 
company receiving goods marked for a place beyond its route is, in the absence 
of a special contract limiting its liability, bound to carry and deliver them at such 
place. The court (Breese, C. J.) recognize that their decision is opposed to 
the authorities in this country. 


INDIANA. 


Untrep SratesCircurr Court. District or Inprana. — Evansville National 
Bank v. Metropolitan National Bank.— The question in this case was on the 
validity of a by-law made in pursuance of the articles of association and declaring 
that no transfer of stock should be made without the consent of the board of 
directors by any shareholder who was indebted to the bank. The court (Drum- 
MOND, J.), affirming the decision of the District Court, holds that such a by- 
law in effect attempts to create a lien upon stock for debts of the holder, and 
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the result is the same as if a loan were made upon the security of the stock, a 
transaction forbidden by the 35th section of the Act of Congress of June 3, 1864. 
This decision is at variance with the opinion of Ciirrorp, J., in Knight v. Old 
National Bank, as well as to the cases of Lockwood v. The Bank, 8 R. L., 
and Pendergast v. Bank of Stockton in the United States Circuit Court for the 
District of California (Sawyer, J.). The opposing authorities were brought to 
the notice of the court, but the case of The First National Bank of South Bend 
y. Lanier, 11 Wall. 369, was considered as decisive of the case. 


Common Carrier. — Supreme Court. —It was held in the case of The 
Michigan Southern and Northern Indiana R.R. Co. v. Heaton, that although a 
common carrier may by special contract relieve himself to some extent from the 
strict liability which the law imposes upon him as such common carrier, yet he 
can no more stipulate for a slight degree of negligence than he can for a gross 
degree of negligence. 


MARYLAND. 


Unitep States Districr Court. United States v. Ritchie. — Mr. Ritchie 
was State’s Attorney for Frederick County. The government claimed that his 
salary was not exempt from the income tax; and secondly, that, if it were, then 
the United States could apply $1000 of it to the exemption clause. Guzes, J., 
relying on The Collector vy. Day, 11 Wallace, 113, decided against the govern- 
ment on both points. 


MASSACHUSETTS. 


Unitep States Circuit Court. District or Massacuusetts. — PREROGA- 
TIvE. Ex parte Tetlow. Petition for a writ of habeas corpus. — The petitioner was 
arrested in a civil action at the suit of the United States. He claimed his release 
as a poor debtor, under the Act of Congress of March 2, 1867 (14 Sts. 543), 
which provides for the discharge of any person arrested on process issuing out of 
a United States court who would be entitled to his discharge on like process from 
a state court. It was not disputed that the petitioner’s case was within the act, 
but it was argued that the governmen? not being named in the act, was not 
bound by it. But the court, by Lowe t, J., said that the rule contended for 
had not been generally applied in this country, except in the single case of 
statutes of limitations; and that even in England it was not extended to matters 
of process and remedy. Prisoner discharged. This decision seems to be in 
accordance with most of the American precedents, which are fully considered 
in the opinion. 

MICHIGAN. 


Unirep States District Court. Eastern District or Micuican. The 
Ottawa, In Admiralty. — The only point in this case was whether an injury done 
through negligence or design to a wharf, extending from the shore some distance 
over the water, was a marine tort. LonGyear, J., holds that it is not a marine tort, 
but that a wharf is only an improvement or extension of the shore, and is therefore 
real estate. In the Lake Shore & Michigan Southern R.R. Co. v. Cochran, in 
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United States District Court, Northern District of Ohio, Suzrman, J., decides 
that the Admiralty Court has no jurisdiction of an injury done by a vessel to an 
iron swing-bridge, for the reason that the substantial damage was done on land. 
The Plymouth, 3 Wall. 20, was considered to govern both cases. 


NEW JERSEY. 


Supreme Court. — Eminent Domain. — The constitutional principles gov- 
erning the condemnation of houses and other buildings standing in whole or in 
part within the lines of lands taken under the authority of statutes for opening 
streets, have been considerably discussed in the Supreme Court circuits in 
recent cases, although no reported adjudications have as yet been made. 

In the case of Paul vy. Newark, at the Essex Circuit, Deprun, J., held that a 
house wholly within the lines of the proposed street must (if the owner so 
wishes) be taken and paid for in full by the city, and the city cannot compel him 
to move it by merely paying the cost of removal and restoration, even although 
the owner has immediately adjacent land sufficient to accommodate the house ; 
when the statutes provide for taking ‘‘ lands,” the word is used in its broad sig- 
nification and includes all things affixed to lands. 

In Meyer v. Newark, where only a part (about one-half) of a house was within 
the lines of the proposed street, the question was left for review before the court 
in banc, whether the city was compelled to take the whole or merely to pay for 
the damages incident to the destruction of the half of the house; the court 
however strongly intimated that in cases where the house was not entirely 
destroyed it was only necessary to pay damages suflicient to compensate the 
owner, and the whole need not be taken or paid for. 

These conclusions practically dispose of most of the difficulties which beset 
the public authorities in cases of street openings. For if the owner wishes 
under the first case to retain the building, the city is always glad to pay him 
liberally for the cost of removal ;° and under the second case, the owner may 
always make advantageous arrangements either for removal, or for the disposi- 
tion of the materials left within the street lines. 


In the Supreme Court, November Term, the following interesting point was 
discussed : — 

Perry vy. Orr. Defendant was arrested in an action for breach of promise of 
marriage ; the preliminary affidavits also set forth seduction and abandonment, 
and that defendant intended to leave the state. The form of action was assump- 
sit, and a motion was made to discharge the defendant on common bail or quash 
the writ of arrest, because the constitution of New Jersey prescribes that ‘no 
person shall be imprisoned for debt in any action or on any judgment founded 
upon contract, unless in case of fraud.” 

The court held it to be true as contended by defendant that the words ‘ im- 
prisonment for debt” referred to all cases of demands founded upon contract, 
and therefore this case was included; but a promise to marry accompanied by 
seduction and subsequent abandonment, is evidence of fraud; and the arrest in 
these cases is in general proper. 
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NEW YORK. 


ForBEARANCE. — Comission Apprats. Burge v. Koop. — The defendant 
owed the plaintiff $6400, but being unable to pay promised to borrow $3500 of 
a friend and pay the same to the plaintiff if the latter would abandon the original 
claim. Defendant borrowed and paid to plaintiff $3500. Held, that there was 
no consideration for plaintiff’s promise to take a less sum than was due him, 
and that he was entitled to recover the balance. Opinion by Eart, C. (Grey 
and Lronarp, CC., dissenting). 

Whatever may be the hardship of this case, the correctness of the decision 
scems to us clear. We cannot say the same of the decision in a recent English 
case on the subject of forbearance. Ockford v. Barelli ed al., 25 L. T. N.S. 
504. In this case the plaintiff married her uncle, who was the father of 
the two defendants by a former wife, who was living at the time of such mar- 
riage, but this fact was unknown to plaintiff, and on death of the uncle she 
bond fide claimed a share of his property as his widow. To avoid litiga- 
tion the defendants undertook to pay the plaintiff one-third of the value of 
their father’s estate, if she would forbear to make any claim against the said 
estate. The Court of Exchequer held that there was a valid consideration 
for the defendant’s promise. This decision may be doubted both on principle 
and authority. There was no compromise of a doubtful claim in law or fact, but 
simply a promise to forbear a groundless claim. This could be no detriment to 
the plaintiff, for she could gain nothing by a suit, nor was it any benefit to the 
defendant, since in legal contemplation the costs recovered in a groundless suit 
are a complete indemnification for the trouble to the party sued. 

In addition to the numerous cases cited by the counsel for the defendant, 
Stone v. Wythipol, Cro. Eliz. 193, and Tooley v. Windham, Cro. Eliz. 206, may be 
referred to as supporting his contention. Cook v. Wright, 1 B. & 8. 559, which 
was somewhat peculiar in its cireumstances, and Callisher v. Bischoffsheim, L. 
R. 5 Q. B. 449, are certainly opposed to the cases that have preceded them. The 
Court of Exchequer considered themselves bound to follow the last-mentioned 
case, suggesting that the defendant should go into error. It is sincerely to be 
hoped that the suggestion will be adopted. 


Unrrep States Circurr Courr. SourHern District or New York. 
In the matter of the Alabama and Chattanooga R.R. Co.—On the petition of 
a creditor, the respondent, a corporation created in Alabama, and owning 
and operating a railroad in the states of Alabama, Georgia, Mississippi, and 
Tennessee, was summoned to appear in the District Court for the Southern 
District of New York to show cause against an adjudication of bankruptcy. It 
was alleged in the petition that the corporation owned property in the state of 
New York, and had, for the longest period within the six months next imme- 
diately preceding the date of the filing of the petition, its principal office, place 
of business, and domicile in the city of New York, in which the corporation had 
transacted the ordinary moneyed, commercial, and financial business of a rail- 
road corporation. The corporation pleaded to the jurisdiction of the court, but 
its plea was overruled. On review, Wooprurr, J., decides that the objection 
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to the jurisdiction should have been sustained. ‘*‘ The business of a railroad cor- 
poration is, by its charter, the construction, maintenance, and operation of a rail- 
road. That is its business. In aid thereof it may be necessary or expedient to 
employ agents or agencies — since it can only act by agents — in other places 
than those in which its business of constructing, maintaining, and operating the 
road can be done; but the transactions of such agents are only collateral or inci- 
dental ; they do not in a just sense constitute the business of a railroad company ; 
that business cannot be removed; the company itself cannot transfer it; agents, 
or officers who are agents, and only agents, may from a distance advise therein, 
give rules or directions to other agents for its management, but the business of 
the railroad company can only be done where the railroad is or is to be con- 
structed, maintained, and operated.” 


Court. Soutnern District or New York. Hamilton, Executor 
v. Mutual Life Ins. Co. — We give the material parts of the decision by BLatou- 
FORD, J.: — 

“ The plaintiff's testator, Duke W. Goodman, was, during all the period covered 
by the transactions in this case, a citizen of Alabama, residing and domiciled 
therein, and the defendants are a corporation created by the state of New York. 
The defendants made a written contract, commonly known as a policy of insur- 
ance, with Goodman, March 24, 1858. The policy contained the following pro- 
visions: ‘It is also understood and agreed, by the within assured, to be the 
true intent and meaning hereof, that . . . in case the said Duke W. Goodman 
shall not pay the annual premium on or before the day hereinbefore mentioned for 
the payment thereof, then, and in every such case, the said company shall not be 
liable for the payment of the sum assured or any part thereof, and this policy 
shall cease and determine; and it is further agreed by the within assured, that, 
in every case when this policy shall cease, or become null or void, all pre- 
vious payments made thereon shall be forfeited to the said company. One 
McCoy was the principal agent of the company in Alabama. They had other 
agents in that state. In consequence of a law passed by the Alabama legisla- 
ture Feb. 24, 1860, the company withdrew all its agencies in the state, and after 
March 26, 1861, had no agent there until some time in the year 1869. Mr. Good- 
man died at Mobile, June 6, 1866. He had not made any payment of the annual 
premium on the policy after the payment made March 2, 1861. The bill sets 
forth that on March 2, 1862, and on every 2d of March thereafter, during his 
lifetime Mr. Goodman was ready and willing to pay the several annual premi- 
ums, as the same respectively became payable, but that he did not pay said 
annual premiums or any or either of them, because the agency of the said 
McCoy had been theretofore revoked, and no one else had been substituted as 
such agent in his place, and because the then existing insurrection and rebellion 
against the government of the United States had interrupted and prevented all 
lawful intercourse by mail or otherwise, between the city of Mobile and the city 
of New York; that immediately after the removal of the prohibition of inter- 
course, Mr. Goodman applied to the company at New York, to receive from him 
whatever of such annual premiums might be found in arrear, together with 
interest thereon, and offered to do whatever he was bound to do for the preser- 
vation or restitution of his rights under the policy, but that the defendants 
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refused to entertain such proposal, and denied that Goodman had any rights in 
the premises. The defendants contend that, no payment having been made on 
the policy since March 2, 1861, nor offered or tendered to be made until after 
June, 1865, the policy expired and ceased to exist by its terms on the 3d of 
March, 1862; that after the 16th of August, 1861, and before the 22d of May, 
1865, it was unlawful for the defendants to insure the life of Goodman, or to 
receive from him or credit him with any premium on the policy; and that the 
war of itself terminated the policy and all the rights of Goodman or his assigns 
therein. 

“ The principle of law on which the defendants contend that the war terminated 
the existence of the policy, is the familiar one, that an executory contract, of 
continuing performance, made before the breaking out of a war with an alien 
enemy, if it cannot be performed except in the way of commercial intercourse 
with the enemy, is ipso facto dissolved by the declaration of war, which operates 
for that purpose with a force equivalent to that of an act of Congress. The Wil- 
liam Bagaley, 5 Wall. 377, 407; Hanger v. Abbott, 6 Wall. 532, 536; Esposito 
y. Bowden, 4 E. & B. 963, and 7 id. 763; Reid v. Hoskins, 4 E. & B. 979. 

‘*When a contract is of such a character that its continued existence is not de- 
pendent upon any further intercourse between the parties, the only effect of the 
war is to suspend its operation, and on the return of peace, the rights of the parties 
under it may be enforced. In the case of Manhattan Life Ins. Co. v. Warwick, 
20 Grattan, 614, in March, 1871, the Court of Appeals of Virginia, by a majority 
of three judges against two, held, that a policy of life insurance, in a like situa- 
tion with the one at bar, was suspended but not dissolved during the continuance 
of the late civil war; and that the principle that war dissolved the contract, had not 
been applied in a single instance to a contract made before the war and executed 
by one of the parties in part before the war, and when the execution of the con- 
tract on his part was to be completed before he was entitled to any performance 
by the other party, or when the dissolution of a contract made before the war 
would work a forfeiture. 

‘* In respect to a policy of life insurance in like situation, the Court of Appeals 
of Kentucky in the case of New York Life Ins. Co. v. Clopton (7 Bush, 179) in 
August, 1870, adopted the view that the policy of the law does not avoid, because 
of the intervention of a war, a pre-existing valid contract, which a single act, 
such as the payment of a debt, can perform; that, in such cases, a suspension of 
remedy during the war is the only effect of the war. These are the only cases 
on the question of the effect of the late war on a contract of life insurance, where 
it is assumed that the payment of the annual premiums required intercourse with 
the enemy, which have met my notice. I have no hesitation in saying that I 
concur fully in the conclusions of those courts on the question, and in the views 
above set forth on which those conclusions are founded. As regards the obliga- 
tion of the insurer the contract was not one at all of continuing performance, 
although it was a continuing contract. The case is one where a suspension of 
performance on the part of the assured will effectuate as respects the belligerent 
governments, the whole aim of the law without dissolving the contract. Sup- 
pose that Goodman had died after the 16th of August, 1861, and before the 
2d of March, 1862, would the insurer have been released from his liability? A 
decision to that effect would shock every sense of justice. Yet if the principle 
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relied on by the defendants is to be applied to this policy at all, it must be applied 
as of the 16th of August, 1861. 

‘* There is another suggestion which seems to me of great force. In all the 
cases, so far as I have observed, when the principle under discussion has been 
applied, the question arose on ground taken by the defendant in the suit, when 
sued for the breach of or to enforce some stipulation of the contract, that he was 
absolved from such stipulation by the dissolution of the contract through the 
operation of a war. The present case is not such a one. The defendants cannot, 
in respect of their obligation under the policy, set up, as a defence against the 
payment of the sum insured, the dissolution of such obligation by the war, any 
more than the maker of a promissory note given before the war could set up, 
after the end of the war, that his obligation to pay the note was abrogated by 
the war, 

** It is further insisted for the defendants that if it is unlawful to insure the prop- 
erty of an alien enemy, it is @ fortiori unlawful to insure the life of an alien 
‘enemy. The principle relied upon, as appears from the cases and text-books, 
does not extend to avoiding policies insuring property which is exempted by the 
laws of war from liability to be seized by thie government of the insurer’s com- 
pany. Nor does the rule avoid a policy of insurance on the life of a neutral, 
passive, non-combatant enemy. Though by his domicile he is a technical 
enemy, so that his property may be lawfully captured as enemy’s property, yet, 
as such nominal hostility does not subject his life, like his property, to peril, no 
belligerent right is effected by continuing the validity of the insurance. 

‘* T have assumed thus far that Goodman could not after the 16th of August, 
1861, have paid the premiums which accrued before May 22, 1865, without direct 
intercourse with the defendants. The fact is so. Considering the character of 
the contract, the circumstances under which it was entered into, and the fact 
that the agency of McCoy was continued up to March, 1861, it must, I think, be 
held that the defendants were bound to keep in Alabama an agent to whom 
Goodman might pay, or at least tender payment of the annual premiums. The 
defendants having withdrawn their agent must be regarded as having prevented 
Goodman from paying his premiums, when due, and therefore as having waived 
such punctual payment. 

‘* But it is urged by the defendants that Goodman could have paid his premiums 
at New York; that if he elected to remain in Alabama, where he could not or 
would not pay the premiums, it was his own fault. These arguments cannot help 
the defendants’ case. Their inability to receive the premiums when due in 1862, 
63, °64, and °65, amounted to the same thing as if such premiums had been 
actually tendered and the defendants had refused to receive them. The cases in 
the books, cited for the defendants as enforcing strictly the rule that a precedent 
condition on which by contract money is to be paid, must be absolutely complied 
with, were cases in which the impediment to performance existed solely on the 
part of him who was to be the actor in the performance, and were not cases in 
which the impediment existed solely on the part of him who was to be the recip- 
ient of performance, or was an impediment affecting both parties jointly and 
equally in extent. The distinction is a sound one. Iam entirely satisfied that 
the plaintiff is entitled to a decree with costs.” 
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Unsitep States Circurr Court. Sournern District or New Yorx. 
Britton v. Butler. Biatcurorp, J. — This suit was brought in a state court and 
transferred into this court. The declaration is in assumpsit on the money counts 
and an account stated. The damages are laid at $15,000, and th2 causes of action 
are alleged to have occurred at New Orleans on the first, day of September, 
1862. The defendant pleads the general issue and two special pleas. To each 
of the special pleas a special demurrer is interposed by the plaintiff. 

The first special plea avers that from the 24th of February, 1862, until the 16th 
of December, 1862, the defendant held the rank of major-general in the armies 
of the United States, and commanded in the department of the gulf, including 
the state of Louisiana, then declared to be under martial law; that on the Ist of 
September, 1862, a person was captured by the forces under the defendant while 
endeavoring to make his way from Natchez, then in possession of the enemy, to 
New Orleans, and that there were found upon him two or more bills of exchange 
drawn by firms in Natchez on certain firms in New Orleans. ‘These bills the 
defendant took, collected the moneys on them, and turned the proceeds over to 
the United States Treasury. In justification of this the defendant pleads the Act 
of July 13, 1861, forbidding all commercial intercourse between the states of 
Louisiana and Mississippi, with certain specified exceptions, one of which ex- 
cepted such part of Louisiana as might be in the occupation of the United States 
forces. ‘The defendant contends that, by this act, the checks or bills of exchange 
mentioned were void instruments and were subjects of confiscation. Judge 
BiatcurorD in his decision says: ‘ It is difficult to see how the consequence 
logically follows from the premises. If the bills of exchange were void, then the 
confiscation by the seizure, if of any thing, was merely of the naked pieces of 
paper seized. It gave no valid claim to the United States to collect from the 
drawees the moneys expressed in the bills. The transaction set up in the first 
special plea comes down then to this, that the defendant, by order of the Presi- 
dent of the United States, either took or received the moneys referred to, which 
are the moneys sued for. The case, as one of seizure, is one of the seizure in 
loyal territory of the moneys of persons in such territory, not alleged to have 
been enemies of the United States. Even if the moneys were the property of an 
enemy of the United States, or were the representation of debts due to such 
enemy, the plea sets up no necessity for their seizure, and no justification there- 
for within the principles of any of the acts of Congress, or proclamations of the 
President. 

‘If the moneys were voluntarily paid to the defendant, and not seized by him 
by military power, the fact that he received them as major-general, and in obe- 
dience to the orders of the President, and paid them into the treasury, and that 
such payment has been approved by the President, cannot vary his liability for 
them to the plaintiff, if he would be liable for them, in case no such fact existed, 
on evidence to be adduced by the plaintiff under his declaration. The demurrer 
to the first special plea must be allowed. 

**The second plea sets up the seventh section of the act of March 8, 1863 
(12 U.S, Stat. at Large, 757), which bars the bringing of any suit after two years 
from the passage of this act, for any arrest or imprisonment made, or other 
trespasses or wrongs done or committed, or act omitted to be done during the 
rebellion under the authority of the President or any act of Congress. 
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It is sufficient to say that this suit is an action of assumpsit. Moreover the 
plea does not aver that the ‘pretended acts’ which it refers to were arrests, 
or imprisonments, or trespasses, or wrongs. The demurrer to the second special 
plea is therefore allowed.” 


Tue Boston, Hartrorp, anp Erte Rarroap.— The decision of Judge 
Wooprvrr, in the Circuit Court of the United States for the Southern District 
of New York, ends a remarkable chapter in the history of the Boston, Hart- 
ford, and Erie Railroad. It appears that in October, 1870, proceedings were 
instituted by some of the principal bondholders under the Berdell mortgage to 
put the property covered by the mortgage into the hands of the mortgagees, 
and also to put the company itself into bankruptcy, so that assignees might 
take possession of the remaining part of the property for the benefit of other 
creditors. 

At this time the road was in the hands of receivers appointed by the courts of 
Massachusetts, Rhode Island, Connecticut, and New York, in suits in equity. 
These receivers had made large disbursements of money for debts and claims, 
and it was necessary to repay them these amounts before they would surrender 
the property to the trustees. This money was raised by a subscription of two 
per cent among the bondholders, and on August 17, 1871, the trustees came into 
possession. By the terms of the mortgage the foreclosure becomes complete in 
eighteen months from that time. 

The part of the litigation, however, which was to put the company into bank- 
ruptey, gave rise to several nice points of law which have just been settled by 
the decision of Judge Woodruff. The first petition to put the company into 
bankruptcy was presented to the District Court for the District of Massachusetts, 
October 21, 1870, and was heard by Judge Shepley. After various preliminary 
proceedings, the question was argued on its merits, as to whether a railroad cor- 
poration is amenable to the provisions of the Bankrupt Act, and can be put into 
bankruptcy and decided in the affirmative. A little while afterwards, and with- 
out the knowledge of the Massachusetts petitioner, similar proceedings were 
instituted in the Connecticut and New York Districts to push the company into 
bankruptcy there. It was apparent at once that this action was to the prejudice 
of the proceedings in Massachusetts, and the question came up whether in such 
a case the corporation was one or more. Mr. Seth Adams, the petitioning cred- 
itor in Massachusetts, thereupon moved for leave to appear in the Connecticut 
and New York Districts to oppose these new actions, but his motion was not 
granted on the ground that he had no standing in those courts. Accordingly 
the company was adjudicated bankrupt in both cases, making three in all. 

The company then appealed to the Circuit Court on the ground that a railroad 
corporation could not be put into bankruptcy, and Mr. Adams appealed from the 
Connecticut and New York decrees, on the ground that he should have been 
permitted to appear and plead the priority of the proceedings in Massachusetts. 
The company finally abandoned its appeals, but these were renewed by a cred- 
itor, and Judge Shepley’s decision was affirmed. This settled the question of 
the bankruptcy of the company in Massachusetts, but it was still undecided 
whether the corporation extended beyond the state limits. The appeals to 
determine this point in the New York and Connecticut cases were argued before 
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Judge Woodruff of the second circuit last autumn, who decided that as the dis- 
trict courts were co-ordinate and determined the same class of facts according to 
the same law, there could be no conflict of jurisdiction between them, and that, 
therefore, in this case the corporation was one and not several. Accordingly, as 
the facts showed that the Massachusetts proceedings were begun first in time, he 
concluded that they covered the whole road. 

Just here a new question arose. The New York petitioning creditor denied 
that the prior filing of the petition was the correct test to determine which adju- 
dication should take precedence, and contended that Judge Blatchford’s adjudi- 
cation was one day earlier than Judge Shepley’s. The facts on which this plea 
was made were these: Judge Blatchford signed the decree granting the petition 
March 1, but without delivering the paper to the clerk of the court, or mention- 
ing his decision to any one. The next day he granted a re-argument, which he 
heard March 3, after which he granted the petition, and filed the adjudication as 
originally signed and dated, March 1. Judge Shepley’s decree was granted 
March 2. 

Upon this point Judge Woodruff’s decision was very clear and interesting. 
He says that the secret decision of the case by Judge Blatchford was not an 
adjudication prior in legal effect and operation to the adjudication in Massachu- 
setts; and second, that if the mere signature of a judge ever has such force, it 
was utterly destroyed in this case by the fact that this question was re-argued on 
the following day. 

The Massachusetts decree, therefore, alone stands and covers the whole road. 
The entire property and assets of the company are now in the hands of the trus- 


tees and assignees, the secured property to come by foreclosure into the absolute 
possession of the bondholders as a new corporation, and the unsecured property 
to go to the general creditors. — New York Daily Transcript. 


OHIO. 


Surertor Court or Crxcrsnati. — Clark vy. Harlan is believed to be the 
first case of its kind in the law. The point decided was that an action will lie in 
favor of a married woman against a third person for enticing away and harboring 
her husband. The court relied for authority on the dictum of Lord Campbell in 
Lynch v. Knight, 9H. L. C. 577. ** Nor can I allow that the loss of consor- 
tium or conjugal society can give a cause of action to the husband alone. The 
loss of conjugal society is not a pecuniary loss, and I think it may be a loss which 
the law may recognize to the wife as well as to the husband.” Lord Brougham 
concurred with Lord Campbell, and Lord Cranworth was inclined to the same 
opinion, while Lord Wensleydale held the contrary. 

A late case in the Queen’s Bench, Davis v. Solomon, 20 W. R. 167, bears upon 
the same question. This was an action for slander of the wife per quod she 
lost the consortium of her husband and the hospitality of her friends. Brack- 
buRN, J., says, in delivering the opinion of the court: ‘‘ The only difficulty that 
we felt was the opinion of Lord Wensleydale that a wife cannot maintain an action 
for a slander causing estrangement in her husband; and if that were the only 
point in this case we should have taken time before pronouncing an opinion. But 
the declaration goes on to say that the plaintiff thereby lost the hoSpitality of 
others, naming tem severally. It was urged for the defendant that there was no 
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special damage to the’ wife, inasmuch as the loss, if any, was the husband’s, since 
he was bound to maintain his wife on the failure of her friends’ hospitality. I 
should be sorry to yield to such artificial reasoning. The loss of hospitality must 
be taken to import the loss of something better than the husband is bound to give 
his wife at home. He is bound only to maintain her in the style in which he lives 
himself; it must be assumed that her friends supplied something better when they 
invited her to their houses. There is, therefore, a loss of luxuries, which falls on 
her alone.” 


Unirep States Districr Court. Smith v. Teutonia Ins. Co. —SHERMAN, 
J., holds that an insurance company by making, after its insolvency was known, 
a general assignment of all its property for the benefit of all its creditors, and 
paying its running expenses for the month previous, including rent, was not guilty 
of an act of bankruptcy within the meaning of the bankrupt law. This decision, 
though based upon the opinion of Judge Swayne in Langhay v. Perry, 2 B. Reg. 
180; Tearrinv. Crawford, 2 B. Reg. 181, is opposed to the opinion of BLopeerr, 
J., In re The Merchants’ Ins. Co., reported IV. Chicago Leg. News, 73, and also 
to the reasoning of the Supreme Court of the United States in Toof' v. Martin, 
6 B. Reg. 49. In the latter case the court (Frevp, J.) defines insolvency, as 
used in the bankrupt act, when applied to traders and merchants, as meaning 
inability of a party to pay his debts in the ordinary course of business, that is, in 
money, as they fall due. 


PENNSYLVANIA. 


Tue Revisep Statutes. —In Vol. V. of the Law Review, p. 766, we alluded 
to the strong practical objection to codification or revision of statutes at present 
in America, arising from the difficulty of obtaining good codifiers. By way of 
illustration we referred to the labors of the commissioners appointed in Pennsyl- 
vania ‘* to arrange the existing statute laws,” and cited several provisions of the 
new code. We have lately received a letter from a valued correspondent in 
Pennsylvania who critcises our article as unfair and incorrect, and who brings the 
grave accusation against us of having obtained the ideas before mentioned trom a 
member of the Philadelphia bar. This letter certainly puts us in a very awkward 
predicament. If we retract our opinion we fear we shall be charged with having 
obtained our new ideas from our valued correspondent. Perhaps the best thing 
to do under the circumstances is to give a few additional extracts from the code 
referred to. 

An act relating to the sale of real estate, p. 191, provides that ‘* When real 
estate is held by descent or devise, or partly by either, and by deed, and whether 
jointly or otherwise with others, or in severalty, the Orphans’ Court, and in all 
other cases, and also when held by deed alone, the Court of Common Pleas of 
the proper county, when satisfied,” &e., may order the sale, &e. 

An act relating to guardians, p. 193, § 1. A father, competent to make a will, 
and who has not for a year prior to his death wilfully neglected or refused to pro- 
vide for his child, may appoint him a guardian for the whole or a portion of his 
minority.” Prothonotaries and clerks, p. 34-5, shall have power ‘‘to take bail 
in cases when it is allowed by law; but when for stay of execution must be subject 
to the approval of the court or a judge in vacation,” &e. 
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References, p. 37, § 11. ‘* When the report is filed the prothonotary shall, 
within three days thereafter, give notice of it to the parties, or if without the 
county, to their attorney, or if both are without, by placing the notice in the 
post-oflice, postage paid, directed to one or the other.” 

Section 6 of the Wills Act reads: ‘‘ The marriage of a single woman shall 
revoke her prior will; and if a man makes a will and then marries, or has a child 
born not provided for in it and dies while they or either of them are living, or 
the child be a posthumous one, he shall, as to them be considered,” &c. 

Again: ‘‘ Every will must be signed by the testator at its end with his signa- 
ture, or if this cannot be done by reason of the extremity of his last sickness then 
by another in his presence,” &c. It has been asked whether our armless soldiers 
can only avoid intestacy by postponing the making of their wills until they become 
in articulo mortis, and then as the breath leaves the body requesting some of the 
bystanders to sign for them. It is also queried whether the disability of a dying 
man, who never could write could be said to be occasioned by the extremity of 
his last illness or not. 

A preceding part of the code provides that ‘‘ a last will and testament in writ- 
ing, where the testator is prevented by the extremity of his last sickness from 
signing the same” shall not be invalid, and seems not to require the express 
direction of the testator that some one else shall sign for him. Which of these 
is to govern? 

Divorces, p. 62. ‘* The Common Pleas and District Courts may grant divorces 
for the causes. IV. ‘Of adultery by either party.’ The provision in the 
present law that it shall only be at the instance of the innocent party, is omitted. 

‘* When a divorce is for adultery, the guilty party shall not marry the para- 
mour while the other party is living; but the wife’s guilt shall not bastardize any 
children born of her during her coverture.” 

Of this a critic is moved to say, ‘‘ This is no doubt intended to make the max- 
im ‘ pater est quem nuptiae demonstrant’- an inflexible one, and to do away with 
those troublesome cases where the husband has been extra quatuor maria for more 
than a year.” It is, to use the language of Mr. Justice Lowrie in Page v. Dennison, 
1 Grant, 380, ‘‘ the adoption of the maxim,by which a title to slaves and cattle is 
sometimes tried, partus sequitur ventrem ; and as it was put into plain Saxon in 
John Flettesham’s case, 7 H. 4, 9, 6, ‘ who bulleth my cow the calf is mine.’ ” 

We admit that we have a very decided opinion upon the work of the ‘ three 
learned men ” appointed commissioners, as manifested in the preceding extracts 
from the new code, but we insist that where ‘‘ we obtained our ideas” this time 
shall remain a profound secret. 


Supreme Court. Unconstitutionatity or Statute. Commissioners of 
Washington Avenue v. Curran & al.—In this case the court, AGNEw, J., hold 
that the legislature has no authority to compel the owners of farm lands lying 
within one mile on each side of a public highway to pay for grading and improv- 
ing it, by an assessment upon their lands by the acre. Such an assessment is so 
obviously unreasonable that it cannot be said to be a valuation according to 
benefits. Hammett vy. Philadelphia, 65 Pa, 155, declaring an act unconstitutional 
that imposes local assessments for the public benefit is affirmed. 
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Work v. Bennett. —The plaintiff deposited with the defendant certain shares 
as collateral security for a debt. The defendant wrongfully pledged the said 
shares to another for his own debt. Held (Suarswoop, J., giving the opinion), 
that trover would lie without tender of payment of the debt due defendant, but 
that the defendant might recoup the amount due him from the damages. 

This decision while referring to two or three American cases is based chiefly 
upon the English authorities, notably Johnson vy. Stear, 15 C. B. N.S. 330. 
The attention of the court, however, does not seem to have been called to the elab- 
orate opinions in the case of Donald y. Suckling, L. R. 1 Q. B. 585, nor to the 
decision of the Exchequer Chamber in Halliday v. Holgate, L. R. 3 Ex. 299, 
which overrule Johnson vy. Stear. In Halliday v. Holgate the court say that * it 
is a contradiction in fact to say that the pledgee consents by his act to revest in 
the pledgor the immediate interest or right in the pledge, which by the bargain 
is out of the pledgor and in the pledgee. Therefore, for any wrongful sale or 
repledge of the security, an action of trover‘or detinue, each of which assumes 
an immediate right to possession in the plaintiff, is not maintainable, for that 
right is clearly not in the plaintiff.” These late English decisions follow logically 
the principle laid down in Bloram v. Sanders, 4 B. & C. 941, and the cases that 
have followed it, — notably Milgate v. Kebble, 3 M. & G. 100, — where the vendee 
without tender of the purchase-money brought trover against the vendor, who had 
resold the goods to another unreasonably soon after. the stipulated day of pay- 
ment. The court gave judgment for the defendant. Tuxvat, C. J., in his 
opinion, says, ‘* Does this differ from the ordinary case where goods are pledged ? 
The pledger is not in a condition to bring trover.” 

It may perhaps be questioned whether Bloxam v. Sanders might not correctly 
have been decided the other way. But being recognized as authority in this 
country, the decision in Pennsylvania, and similar decisions in Massachusetts, 
New York, Maryland, and perhaps other states, would seem to be fairly open to 
criticism, 


Schuylkill County v. Copley. —This case decides that when a bond is signed 
by an illiterate person upon misrepresentations as to its contents it is not 
his deed, but is void ab initio. In such case it is not material whether the 
obligee had knowledge of the misrepresentation or not. But when the con- 
tents are correctly stated, but the obligor is induced to sign it by misrepre- 
sentation of facts, it is his bond, though he may avoid it for fraud. This same 
distinction between deeds void and deeds voidable was recently taken in the case 
of Foster v. Mackinnon, L. R. 4 C. P., also in a late case in Hlinois, Taylor v. 
Atchison, 54 Ill. 


WASHINGTON. 


Ixvormation. — Unrrep States District Courr. Srconp Dis- 
rrict or Wasuincton Terrrrory. — Crimes not capital or otherwise infamous 
be prosecuted by information filed by the District Attorney? In the case of 
The United States v. Cultus Joe, GREENE, J., holds that they cannot. 

In the last number of the Law Review, p. 365, reference is made to the case 
of The United States vy. Waller, where the United States Cireuit Court for the 
District of California (Fretp and Sawyer, JJ.) held that crimes not capital or 
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otherwise infamous may be prosecuted by information filed by the District 
Attorney. 

Still another case on the same point, which seems to have escaped the notice of 
the court in Washington Territory, is mentioned in Vol. V. of the Law Review, 
p- 180. In this case, believed to be the first in which the point under discussion was 
brought up, the United States District Court for the Eastern District of Michi- 
gan (Wirney, J.) came to the same conclusion as the court in California. It 
seems difficult, however, to answer the reasoning of Judge Greene. The case is 
reported in 15 Int. Rev. Record, 57. 


WISCONSIN. 


Supreme Court. — Necessaries. — A husband who prosecuted his wife to 
compel her to find sureties to keep the peace (under ch. 175, R.S.), and failed to 
sustain the charges brought against her, was held liable for the reasonable fees of 
attorneys employed by her to defend herself against such prosecution, on the 
ground that such legal services were necessaries. It appearing that the husband 
was present when such services were rendered, and did not object thereto, Lyon, 
J., was of opinion that he might for that reason be held bound by an implied prom- 
ise to pay for them. Warner v. Heiden. The same question has been recently 
decided in the same way by the Court of Common Pleas of Ireland, in the case 
of Mecredy v. Taylor, 20 W. R. 252. The facts of the case were these: The 
defendant’s wife, being obliged by her husband’s cruelty to quit his house, took 
away from his custody, without his knowledge and against his will, their daughter, 
a child fourteen years old. The defendant sued out a writ of habeas corpus 
to recover the child, and in his affidavit alleged that his wife had been guilty of 
adultery and immoral conduct with several persons. She employed the plaintiff 
as her attorney, to make a return to the writ, showing that her husband was an 
unfit person to have the care of the child and disproving the charges he had 
brought against her character. The full court (Monanan, C. J.) held that 
Mecredy was entitled to recover his costs from the defendant, it being both 
necessary and proper that Mrs. Taylor should clear her character from her hus- 
band’s imputation. x parte Moore, De G., Bank. Cases, was noticed by the 
court. As to the implied promise suggested by Lyon, J., supra, see the opinion 
of Lord ELLENBoROUGH in Shepherd v. Mackoul, 3 Camp. 326. 

A case in New Hampshire on the other hand, Ray v. Addin, 49 N. H., holds 
that a husband is not liabile to an attorney for professional services rendered his 
wife in defending a libel for divorce by the husband against her upon the ground 
of her adultery, even though such defence may prove successful. 

A somewhat curious case treating professional services as necessaries may be 
found in 1 P. Wms. 482, Harris v. Lee. ‘* Baron gives feme the foul distemper ; 
A. lends the wife £30 to pay the doctor for her cure; Baron devises lands for 
the payment of his debts; this £30 is a debt of the husband, and A. is a creditor 
in the doctor’s place.” 


GREAT BRITAIN. 


BREACH OF PROMISE BEFORE MARRIAGE. — EXCHEQUER CHAMBER. Frost v. 
Knight. — The defendant promised to marry the plaintiff upon the death of his 
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father, and subsequently refused absolutely ever to perform his contract. The 
plaintiff brought her action during the lifetime of the defendant’s father. The 
court (Cockspurn, C. J., and Bytes, Keatina, and Lusn, JJ.) delivered 
jadgment unanimously in favor of the plaintiff, reversing the decision of the court 
below. Hochster v. De la Tour, 2 E. & B. 678, was chiefly relied on as showing 
that an absolute renunciation of a contract before the time of performance 
arrives is a breach at the election of the promisee. In Burtis vy. Thompson, 42 
N. Y. 246, where the circumstances of the case were similar to those of Frost vy. 
Knight, the court came to the same conclusion as the Exchequer Chamber. 
Crabtree vy. Messersmith, 19 lowa, 179, also supports the same position. May it 
not be fairly asked whether an action could have been maintained against the 
defendant in Frost v. Knight if he before the death of his father had retracted 
his refusal to marry the plaintiff? See the opinion of Parke, B., in Phillpotts v. 
Evans, 5 M. & W. 447, and also the case of Ripley v. McClure, 4 Exch. 344, 
where it is said by the same judge in delivering the considered opinion of the 
court that under a contract for sale and delivery of goods a refusal to receive 
them at any time before they ought to be delivered is not a breach; but that such 
refusal, if unretracted, would be evidence of a continual refusal down to and 
inclusive of the time when the act was to be done. 


ComPLetion OF Contract BY The Imperial Land Company of Mar- 
seilles (Townsend's case). — An application in writing was made by Townsend 
for shares in a company. An allotment was made, and notice thereof posted to 
him; but in consequence of his having given an insuflicient address the letter was 
not received by him in due course of post. The applicant then wrote to the Com- 
pany withdrawing his application. Held, that as the non-receipt of the letter of 
allotment was attributable to his own fault, he was not at liberty to retract his 
offer to take the shares. The case is important as recognizing the soundness of 
the decision in The British and American Telegraph Company v. Colson, L. R. 6 
Ex. 108. The Vice-Chancellor (Ma ins) in his opinion observes, ‘* Still further 
the law seems to go—and I think reasonably so—that it is not sufficient that 
the letter should have been posted: to the applicant informing him of the allot- 
ment, but it must be received by him.” The acceptance of an offer is therefore 
put upon the same footing with the revocation of an offer. By the English theory 
an offer, an acceptance, and a revocation are nullities until received. This rule, 
it must be admitted, has the merits of simplicity and consistency. But the fact 
that this rule requires for the completion of a contract inter absentes the same 
conditions which it requires for the completion of a contract inter presentes, 
viz., that each party shall have expressed his will, and that the will of each 
party shall have been communicated to the other, is to our mind the strongest 
argument against those who hold to the doctrine laid down in Adams v. Lindsell. 
The strong current of American authority, however, supports the view that the 
contract is complete the moment the letter of acceptance is deposited in the post- 
office. Suppose that within an hour after the posting of a letter rejecting an 
offer a telegram were sent to a distant city accepting the same offer, would not 
an American court find it difficult to say that there was no contract ? 

The Vice-Chancellor has, however, qualified this doctrine by saying, ‘ I appre- 
hend no case has decided, nor do I think any case ought to decide, that a man is 


XUM 


SUMMARY OF EVENTS. 589 


to be considered in the same position as if he had not received the letter when 
the non-receipt of it is attributable to his own fault.” It may be admitted that 
in a moral point of view Townsend should not have attempted to take advantage 
of his laches in giving an insufficient address; but it is difficult to discover any 
legal principle which can make his laches equivalent to the receipt of the letter 
of allotment. The case is reported in 25 L. T. N.S. 692. 


NeEGLicENcE. — Gee v. Metropolitan Railway Company, 25 L. T. N.S. 822. — 
The plaintiff, being a passenger in a train of the defendants, stood up in the car- 
riage, and put his hand upon the rod across the off-window, with the object of look- 
ing out at the signal lights which they were approaching. The door flew open, 
and the plaintiff was precipitated upon the ground, incurring thereby serious injury, 
for which he brought his action. The negligence of the defendants was admitted ; 
but it was claimed that their duty was merely to carry a passenger safely so 
long as he sits quietly. The Court of Queen’s Bench held, however, that the 
plaintiff had a right to presume that the door was fastened, and that his stand- 
ing up, though unnecessary, was not improper, nor beyond the ordinary behav- 
ior of a passenger. This decision would seem to support the right of a passenger 
in a railroad car to put his arms out of the window, as held in Illinois and Wis- 
consin, rather than the decisions of the New York and Massachusetts courts. 
Vid. VI. L. Rev. 368. 


Tue Ricur To Rerurn.— Head vy. Tattersall, 25 L. T. N.S. 631.— The 
plaintiff bought a horse under a certain description, to be returned if not in 


conformity with the description within a certain number of days. The horse not 
answering the description was returned within the specified time; but had re- 
ceived an injury in the mean time, but through no fault of the plaintiff. The 
defendant refused to take back the horse thus injured, or to repay the price. 
The Court of Exchequer held that plaintiff was entitled to recover the purchase- 
money. The rule with respect to the rescission of a contract, that it must be 
made while it is possible to leave the parties in statu quo, was recognized, but 
was deemed inapplicable when the injury to the subject-matter of the contract 
was the natural result either of the inherent defect of the thing or some exter- 
nal cause not under the control of the person claiming to rescind. 

The question was raised whether, if the subject-matter were destroyed within 
the time allowed for rescission, the same consequence would follow ; and it seems 
to have been the opinion of BramweE.t, B., that it would; but this was doubted 
by Cieassy, B. It seems to us that the opinion of the latter is correct. The 
property of the horse was in the purchaser liable to be defeated by the perform- 
ance of a condition subsequent, to wit, the return of the horse within the speci- 
fied time. If the horse dies before that condition is fulfilled the maxim res perit 
domino applies. 


Statute or Distriputions. — Re Ross's Trusts. — At page 1585 of the sixth 
edition of Williams on Executors, appears the following statement: ‘* If a father 
have three children, John, Mary, and Henry, and they all die before the father, 
John leaving for instance two children, Mary three, and Henry four, and after- 
wards the father die intestate, in that case all his grandchildren shall have an 
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equal share, for as his children are all dead, their children shall take as next of 
kin. Such also would be the case with respect to the great-grandchildren of the 
intestate, if both his children and grandchildren had all died before him.” Vice- 
Chancellor Wickens, after taking time for consideration has pronounced this an 
incorrect statement of the law, and remarks that ‘‘ the dictum seems to stand in 
Mr. Justice Williams’s treatise on the authority of Toller, since the only cases cited 
are those cited by Toller and irrelevant.” The Vice-Chancellor shows that in 
all the cases cited the issue of the intestate in every degree take in right of rep- 
resentation per stirpes and not per capita. This decision is in accordance with 
the view of Hargrave, as appears from an argument addressed to the House of 
Lords in the case of Wicker v. Mitford, 268, 272 of Vol. I. of his Jurisconsult 
Exercitations, and also with the opinion of Burton. (Compendium plac. 1403.) 
The case is reported in 25 L. T. N. S. 817. 


LiseL. — Jenner et al. v. A’ Beckett. — The words printed were: ‘* Novelty and 
enough. Let us premise our remarks by declaring that they are not a planned 
advertisement, and then let us declare that Messrs. J. & H. (the plaintiffs) have 
introduced and largely advertised an article of their manufacture as the ‘ Bag of 
bags.’ As we have not seen the ‘ Bag of bags,’ we cannot say that it is useful, 
or that it is portable, or that it is elegant. All these it may be; but the only 
point we can deal with is the title, which we think very silly, very slangy, and 
very vulgar, and which has been forced upon the notice of the public ad nau- 
seam.” The Court of Queen’s Bench (MILLER and Hannen, JJ.) gave judg- 
ment for the plaintiffs, holding that whether the words printed were a fair criticism 
was a question for the jury. Lusun, J., dissented. 


AvuTuority OF AUCTIONEER. —PayinG out Distress. IN THE QUEEN'S 
Bencu. — Sweeting v. Turner, 20 W. R. 185. — The defendant was employed by 
the plaintiff and his partner to sell goods by auction. By the conditions of sale, 
the goods were to become the purchaser's at the fall of the hammer, and were to 
be at his risk, but were not to be removed without payment. After the sale, but 
before the removal of the goods, the landlord threatened a distress, and the auc- 
tioneer paid him out; and in an action for the proceeds of the sale, claimed to 
deduct the sum so paid. The court, reversing the decision of the judge of the 
County Court, held that he was not entitled to do so, since the distress was a 
risk attaching to the goods, a risk which they likened to the case of the destruc- 
tion of the goods by fire; the payment therefore was not one which was made 
for the benefit of the plaintiff, and was not consequently a payment which the auc- 
tioneer had an implied authority to make. It appears to follow from this, that 
if the goods had been seized and sold under the distress, the purchasers could 
not have maintained any action against the plaintiff for not delivering the goods, 
or for money paid to his use. 


In Apmiratty. The Teutonia, 20 W. R. 261.— A shipowner contracted to 
carry goods to a certain port, under a bill of lading, mentioning among excepted 
perils, enemies of the state to which the shipowner belonged. When his ship 
arrived off the port, war had become imminent between his own state, and the 
state in the territories of which the port was, and there were rumors that war 
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had already broken out. It was illegal by the laws of the shipowner’s state, for 
a subject of it to trade with a country at war with it. For that reason, and also 
because he feared capture of his ship by the enemy, the shipowner took time to 
make inquiries as to whether war had already broken out or not, and while he 
was making inquiries, war actually broke out, and the goods were never carried 
into the port, but were carried to a different port. Held (it being admitted 
that the shipowner had not broken his contract, if war had already broken out 
at the time of arrival off the port of destination), that the shipowner had not 
broken his contract even if war had only broken out while the inquiries were 
being made, inasmuch as he was entitled to a reasonable time for the inqpiry 
whether war had broken out, it being illegal for him to trade with a country at 
war with his own. 

The owner of the goods demanded possession of them from the shipowner at 
the port to which they had been carried. The shipowner refused to give up the 
goods without payment of compensation in the nature of freight for so much of 
the voyage as had been completed. Held, that the shipowner was justified. 


GuUARANTEE OR Primary tHe Excuequer CHAMBER. 
Mountstephen v. Lakeman, 20 W. R. 117. — The plaintiff was a contractor em- 
ployed upon a sewer by a local board. The board further proposed to compel 
certain private owners to connect their premises with the sewer; but the plaintiff 
having no contract for this work, was about to leave after completing his own work. 
The chairman of the local board then said to him, ‘*‘ What objection have you 
to making these connections?” He replied, ‘‘I have no objection to do the 
work if you or the local board will give me the order.” The defendant said, 
“ You go on and do the work, and I will see you paid.” The plaintiff did the work. 
The board made no order, and the plaintiff sued the defendant. The Court of 
Queen's Bench held, that this was a guarantee for the local board, and invalid 
for want of writing. (L. R. 5 Q. B. 613.) This decision is now reversed. In 
delivering judgment, WitEs, J., says, ‘‘ Looking at the language, the natural 
construction is that it means ‘ You are here, and ready to go on with this work, 
and although at present there is no one to pay you, I will procure you employ- 
ment on the work, or will pay you for doing it,’ and if that be so then the defend- 
ant is liable.” Quoting the note to Birkmyr v. Darnell, 1 Salk. 27, ‘‘ From 
all the authorities it appears, conformably to the doctrine in that case, that if the 
person for whose use the goods, &., are furnished be liable at all, any other 
person's promise is void except in writing,” — he adds, ‘* That may very well be 
modified to the extent of adding the words, if he be liable at all, or if his liabil- 


ity be made the foundation of the contract between the plaintiff and the defend- 
ant.” 


Excuequer Coamper. Princrpan ann AGEent. — Mollett v. Robinson, 52 
L. T. 293. — This was an appeal from a decision of the Court of Common Pleas, 
L. R. 6 C. P. 647, by which a rule to enter the verdict for the defendant had 
been allowed to drop, the judges in that court being equally divided in opinion. 
The plaintiffs, tallow brokers in London, were commissioned by defendant to 
buy fifty tons of tallow for the next settling day. Plaintiffs, having at the same 
time orders from other customers to buy tallow, bought the aggregate amount 
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(delivery to be made on the next settling day) of one Simpson and others, and 
regular bought and sold notes passed between plaintiffs and the sellers. Neither 
Simpson nor plaintiffs disclosed their principals’ names, but by these notes con- 
tracts were made between plaintiffs and the sellers by which each became per- 
sonally bound to the other. Plaintiffs then sent to defendant a bought note 
in the following form:—**'To Mr. Robinson. Bought for your account 50 tons 
of tallow.” Then followed a description of the quality, price, and other terms 
of the contract. 

The note was signed by plaintiffs as ‘* sworn brokers,” and it corresponded, 
except as to quantity, with the contracts which plaintiffs had previously made 
with the sellers. All this was done in accordance with the usage of the 
London tallow trade, by which moreover plaintiffs, unless the tallow were 
delivered by the seller, and accepted by them, were entitled or bound (according 
as tallow rose or fell in the market before delivery day) to receive from, or pay 
to, the seller the difference in price; and, on the other hand, unless the tallow 
were delivered by them and accepted by their principal, were entitled or bound, 
as the case might be, to receive from or pay to their principal the difference in 
price. The defendant, however, did not know any thing about this usage. The 
price of tallow having fallen before delivery day, and the above-named Simpson, 
one of the prineipal sellers to the plaintiffs, having failed, and being indebted to 
them, plaintiffs set off against his debt to them the difference in price of the 
tallow bought of him as a debt owing by them to him, and no tallow at all passed 
between them. Defendant, having by this time learnt what had been done, 
refused to accept other tallow which plaintiffs then tendered to him, and refused 
to pay to them the difference between the contract and the then market price. 
Hence this action was brought to recover this difference, either as damages for 
not accepting tallow, or on an implied indemnity. 

After consideration the court was again equally divided; Kerry, C. B., 
CHANNELL, B., and Biacksurn, J., deciding in favor of the plaintiffs, while 
Me tor and Hannen, JJ., and Cieassy, B., gave judgment for the defendant. 
The judgment of the court below, therefore, in favor of the plaintiffs was left 
undisturbed, 

See the case of Tetley v. Shand, 20 W. R. 206, as bearing upon the same 
question, 
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